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DIPLOMATIC POWER OF THE SPANISH VICEROYS. 


It was the practice of the Spanish Crown, during the reigns of Charles I. 
and his successors of the Austrian dynasty, to delegate to Spanish 
viceroys, governors, and captain generals, the jus /eyationis, as well 
in Europe as in Asia and America ; and that delegation was recognized 
by the public law of Europe. 


AtTToRNEY-GENERAL’s Office, 
October 16, 1855. 

Sir:—TI have the honor herewith to submit, in com- 
pliance with your request, some suggestions as to the 
practice, under the law of nations, regarding the nature 
and extent of diplomatic intercourse with viceregal or 
other dependent or included governments, in particular 
reference to the question of communication between the 
agents of the United States in Cuba, and the captain 
general or other supreme local authority of that island. 

I proprose to confine the inquiry to those powers with 
which we are in relation, and to their usage in modern 
times, and since the complete formation of the existing 
public system of Europe. 

The governments, to which the inquiry in substance 
applies, and whose action is pertinent to the question, may 
be classified as follows :— 

1. Viceregal governments proper, such as Spain herself, 
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has been accustomed to maintain in the Netherlands, in 
Italy, in America, and in Asia,— Portugal in Asia and 
America,—and Austria in the Belgic Netherlands. 

2. Certain of the great subdivisions of the Turkish 
Empire, under the immediate government of protected or 
dependent chiefs, pachas, beys, hospodars, or others, such 
as Egypt, ‘Tripoli, Tunis, Algiers, Servia, Wallachia, and 
Moldavia. 

3. Transmarine dependencies of States of Europe, 
governed by the intervention, nominal or real, of a com- 
mercial company with political functions, like the French, 
Dutch, and English East and West India Companies. 

4. Confederated States, acting in common in many 
respects, but still retaining each more or less of individu- 
ality or independent power, such as the several German, 
Swiss, and Dutch Confederations. 

In the case of each of these varieties of subordinate or 
local government, numerous examples occur, not only of 
the entertainment of informal diplomatic intercourse, but 
of the exercise of the complete jus /egationis. 

I begin with confederations, all of which, whether in 
Europe or America, are mainly Germanic, either in actual 
fact, or by blood and race. 

Whether the individual members of a confederation 
shall entertain diplomatic intercourse, either at home or 
abroad, depends, of course, upon the constitutional con- 
ditions of the confederation. 

By the Constitation of the United States, it is provided 
that uo State of the Union shall enter into treaty, alliance, 
or confederation; and that no State shall, without the 
consent of Cougress, enter into agreement or compact 
with another State or with a foreign power. (Art. I. 
sec. 10.) 

These prohibitions essentially modify, though they do 
not seem absolutely to take away that right of legation, 
which was originally possessed by each of the States of 
the North American Union. (Wheaton’s Elements, by 
Lawrence, p. 279.) 

‘There was a similar modified, but not absolutely com- 
plete and equal, suspension of the right of separate lega- 
tion in the confederate organization of the seven United 
Provinces of the Netherlands. (Bynkershoek, Quest. Jur. 
Pub. lib. ii. c. 3, 4 ) 

On the reconstitution of the German Empire after the 
peace of Westphalia, its numerous States retained each a 
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quasi sovereignty, with rights of legation. (Furstenerius, 
De Jure Legat. Prine. Germania, pass.) The existing 
Bund, formed on the dissolution of the empire, secures to } 
its members the same right; but they severally engage, by 
one of the conditions of the act of. union, that they will 
4 contract no engagement directed against the security of 
the confede ration, or of the individual States of which ig 

it is composed. (See Wheaton’s His. p. 448; Wheaton’s ie 

Elements, by Lawrence, p. 59, ef seq.; Vattel, Droit des 

Gens, liv. iv. ch. 5, see. 59; Kluber, Droit des Gens, see. 
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175 b.) 3 
> In like manner, the several Swiss cantons retained, and 3 
still retain, rights of negotiation in regard to objects of " 


olitical economy, and relations of vicinage and police, 
subject to the general power of the confederation to make 
war and peace, contract alliances, and make treaties of 
commerce ; and provided also, that no cantonal treaty shall 
conflict with the rights of the confederation. (Const. de 5 
la Conféd. Suisse, ch. 1, art. 8,9. See Recueil des Pieces 
concernant le Droit publie de la Conféd. Suisse, tom. i.) | 
Next, as to the vassal States of the T urkish Empire, it t 
will suffice to refer to treaties concluded by the United i 
States and by European governments with the several 
Barbary States, our consuls in which are in reality diplo- 4 
; 





matie much more than commercial agents, and at any 
rate possess in full the rights of diplom: itie communica- 
tion with the ruling pac cha or be *y, and, indeed, enjoy the 
general privileges of embassy. (Moreuil, Agens Consu- 1g 
laires, p. 128.) Te 

All the great European governments in the East Indies, 

— whether purely viceregal like those of Portugal and 

Spain, —or mixed of viceroyalty and of semi-sovereign 
trading companies, like those of the Netherlands, France, 
and Great Britain, — have been accustomed to receive or ‘ 
send embassies and to make treaties, at least in their inter- | 
course with the indigenous powers of Asia and Africa. a 
(Bynkershoek, Quirst. Jur. Pub. lib. ii. e. 3; Phillimore’s AM 
Inter. Law, vol. ii. p- L100.) 

But the cases of the completest pertinency and import- 
ance are those of the viceregal dependencies of European 
States, whether the same be in Kurope, Asia, or America. 

In consequence, not merely of the magnitude and 

multifarious interests of such dependencies, ‘but of their 
remoteness from the seat of sovereign power, it becomes 
a mere necessity of administration that they should have 
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and exercise a limited authority to receive and to send 
public ministers. (Kluber, Droit des Gens, s. 175 e.) 

Ido not mean to say that the jus legationis, thus exer- 
cised by viceroys and governors general, in common with 
great political companies, can be regarded as an absolute 
one, aud of sovereign right. It clearly is not. They can 
treat directly only so far as they may be permitted by the 
sovereign on whom they depend. And any other sovereign 
will judge, in his discretion, to what extent he shall ac- 
knowledge the diplomatic powers or agents of such gover- 
nor general or viceroy, and what agents, or of what rank, 
he will employ to reside or treat in such governorship or 
viceroyalty. I will consider those relations of the question 
hereafter. Iam dealing now only with the general ques- 
tion of the admissibility and reasonableness of the fact in 
some form, in the common interest of all parties, not less 
the colonial or other viceregal dependency and its own 
sovereign, than some neighboring foreign sovereign. 

It would be tedious to collect from the books of mere 
history all the instances in which viceroys and governors 
general have exercised a qualified right of negotiation. I 
shall confine myself to the citation of writers on public 
law, with more particular reference to the exercise of this 
power by viceroys of the kings of Spain. 

Wicquefort furnishes a long series of examples of its 
exercise by the Spanish viceroys of Naples, Milan, and the 
Netherlands. (L’ Ambassadeur et ses Fonctions, tom. i. 
p- 39, ed. 1715.) 

A fact of the same nature is mentioned by D. Juan 
Antonio de Vera. (El Embajador, dis. ii. p. 113.) 

Vattel is very explicit on the same point. He says: 

“ Viceroys and chief governors of a sovereignty or re- 
mote province have frequently the right of sending and 
receiving public ministers; but, in that particular, they act 
in the name and by the authority of the sovereign whom 
they represent, and whose rights they exercise. ‘That de- 
pends entirely on the will of the master, by whom they 
are delegated. The viceroy of Naples, the governors of 
Milan, and the governors general of the Netherlands for 
Spain, were invested with such power.” (Droit des Gens, 
lib. iv. ch. 5, s. 61. See, also, Wildman’s Inter. Law, vol. 
ii. p. 89.) 

Nay, a publicist of great and merited authority, Calliéres, 
presents this custom as one of the characteristic, though 
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not altogether peculiar, usages of Spain, in the following 
assage: 

“ Of the powers conferred on public ministers, there are 
two kinds,—the one emanating directly from the sove- 
reign, —the other from him who possesses a general 
plenary power, with authority to substitute plenipoten- 
tiaries in such sovereign’s absence;—and this course has 
often been pursued in the case of Spanish ministers, when 
engaged in negotiations with other ministers. This the 
Spaniards practised, as much from ostentation of grandeur 
as on account of the distance from the court of Madrid, 
which rendered it necessary for that court usually to send 
a general plenary power to the governor of the Netherlands 
for the direction of the affairs of the North,—and another 
to the governor of the Milanese for those which concerned 
the Princes of Italy, the Swiss, and the Grisons. These 
Spanish governors often deputed envoys, who were recog- 
nized as public ministers by the princes and the States to 
which they were sent; and the ambassador of Spain in 
Switzerland generally received his commission from the 
governor of the Milanese, to whom he was accustomed to 
render an account of his negotiations. ‘There have also 
been several princes and States, who maintained ministers 
near these Spanish governors, and the Pope confers the 
title of Apostolic Nuncio upon his minister to the vice- 
roy of Naples.” (Calliéres, Maniére de Négocier, tom. i. 
p- 158.) 

Callieres, it will be observed, while speaking of this 
practice as an ordinary one of the public policy of Spain, 
imputes it in chief part to pride of power. ‘That may be 
so. But considerations of public convenience, growing 
out of the magnitude of the dominions of Spain under its 
sovereigns of the family of Charles 1, are a better and a 
suflicient explanation of the fact. ‘The policy of Spain, 
in this respect, and its reasons, are correctly stated, by a 
learned jurist of that day, as follows: 

“ Question arises, whether governors of provinces, com- 
monly called viceroys, possess the right of legation? It 
would seem that they do; because the king, in appointing 
such a governor, must be supposed not to withhold from 
him the necessary powers, without which he could not 
carry on his government. Hence, if the necessity of the 
government should require a diplomatic mission, the right 
of legation may be permitted to the governor as to his 
king, since the governor can act only according to the will 
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of the king. But, although the king, in committing the 
government, is deemed to have committed every thing 
necessary to the administration of the government, yet, 
where the representation of sovereignty is committed, it 

must be done by the special authority of the king. For 

s0 great is the apparent magnitude of such a trust, that is, 

for the right of legation to be exercised by a governor in 

the king’s name, that it cannot be allowed without special 
mandate. But for this consideration, the sovereign, to 
whom such a minister might be sent, is not bound to 
receive him with the solemnities fixed for ministers, who 
represent, as by an image, the eminence of their sovereign. ) 
A governor might send a deputy of his own, that is, when 
the same is requisite to the performance of any thing 
which the king, in charging him with the government, 
intended to empower him to do; but between such an 
agent, and a minister representing the eminence of the 
king, as if his very image, there must be perpetual differ- 
ence of treatment. It is otherwise, if the king superadd to 
the general authority of the governor that of sending and 
receiving ministers, as the king of Spain is accustomed to 
do in regard to the governors of the Milanese, of Naples, 
and of Flanders. When these governors send a minister, 
he is accounted as a representative of the sovereignty of 
the king of Spain. Wherefore, when the governor of 
Milan sends a minister to Rome, he is received precisely 
as an ambassador of the king of France is received.” 
(Liscovius, De Immunitate Legatorum, mem. i. sec. 2, 
p- 43.) 

This last particular, so conclusive as to the authority of 
the governor of Milan, is confirmed by Gregorio Leti. 
(Ceremoniale, p. 445.) 

D. Cristoval de Benavides refers to the practice of the 
Spanish viceroys in this respect, as he himself found it 
subsisting at Brussels in the time of the Infantes Isabel 
and Fernando. (Advertencias a Principes i Embaxadores, 

. 67.) 
7 A single incident in the history of England illustrates 
the fact. I mean, the refusal of Queen Elizabeth to re- 
ceive the minister Assonville, sent to her by the Duke of 
Alva as governor of the Low Countries. (Howel, Of 
Ambassadors, p. 185.) 

Elizabeth might, it is admitted, refuse to receive Asson- 
ville, on the ground that he did not come directly from 
his sovereign; but so also she might, if she had pleased, 























: 
t 
; 

















Diplomatic Power of the Spanish Viceroys. 427 


have received him; and her exception is characterized by 
Bynkershoek as a frivolous one,— frivola se exceptione uti, 
— it being nothing but an excuse to put off the restitution 
of a sum of money seized by her on its way from Spain 
to Flanders. (Bynkershoek, Quest. Jur. Pub., lib. ii. c. 3, 
p- 207.) 

In principle, he who has power to transact a particular 
business, must have the power of employing the means 
necessary for its transaction. (Bynkershoek, Ibid., p. 206; 
Franckenstein, De Jure Legationum dubio, p. 6.) If, there- 
fore, the Crown of Spain saw fit to delegate negotiating 
functions to its viceroys, it might well do so; and then no 
point of public law would remain to settle but one of the 
names and forms, in and by which to exercise such limited 
jus legationis. 

It may be true, as Wicquefort says, that the ministers 
of the Spanish and Austrian viceroys were only deputies, 
to whom consideration was shown out of respect to the 
sovereign whom such viceroys represented. (L’ Ambassa- 
deur, tom. i. p. 40.) But the power thus accorded to them 
was not the less real, and was the result of public exigen- 
cies on both sides, without which the fact would not have 
continued as it did to the latest period of the Austrian 
authority in Belgium, when foreign ministers still resided 
at the court of the Governor General of the Austrian 
Netherlands in Brussels. (Merlin, Répertoire, tom. xi. p. 
128.) Nor is there anything more strange in it than that 
the minor States of the German Bund should continue to 
be indulged in adhering to the right of legation, and being 
represented near the sovereign governments of Europe and 
America. 

Further elucidation of the question may be found in the 
writings of many other publicists. Indeed, all the principal 
authorities on the subject agree that it is usual for great 
States to delegate the negotiating power, under proper 
restrictions, to the viceregal governors of distant provinces, 
although most of the examples given are derived from the 
diplomatic history and practice of Spain. 

Whilst, in the progress of events, the appointment and 
the reception of ministers by viceroys, in Europe, have 
ceased to be common, yet the same fact remains constant 
in the action of the ultramarine establishments of Portugal, 
the Netherlands, and Great Britain, in Asia. 

It will not answer to dispose of this fact, as Merlin does, 
by speaking of it as applicable only to the “savages” of 
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Asia or Africa. (Ubi supra.) Nothing could be more inap- 
propriate, than such a phrase, to designate the ingenious, 
industrious, and learned inhabitants of China and Japan, 
—or the equally intelligent and industrious, and scareely 
less literary, Hindus, Moors, and Parsis of Hindustan, — 
or the cultivated martial tribes of Aflghanistan, Persia, and 
Arabia. The Governor General of British India treats 
with all these nations, because of their proximity to 
one another, and their common remoteness from Great 
Britain. 

Spain has lost her ultramarine continental possessions, 
as Portugal did hers, not so much on account of faulty 
administration, as because of doubtful succession or dis- 
puted supreme authority at home, complicated with foreign 
war. It was just in the same way that England lost her 
possessions in France, and may at any moment lose what 
she now holds in Asia. But Spain still retains and culti- 
vates her power in the three rich colonies of Cuba, Puerto 
Rico, and the Philippine Islands. 

Whatever considerations, either of national dignity or 
public convenience, induced the kings of Spain to confer 
this authority on their viceroys in the Netherlands or in 
Italy, applied with still greater force to the viceroys in 
their imperial provinces of America and Asia. 

On the letter and face of the Laws of the Indies, the 
power necessarily conferred on the viceroys of New Spain 
and Peru, and the presidents or governors of other provin- 
ces, the nearest of whom were at comparatively remote 
distances from Spain, was of course great, — and limited, 
not so much by the terms of the statute, which are general 
and comprehensive, as by the particular instructions in 
each case, the desire of every governor to stand well at 
home, and the salutary constraint of prospective regard to 
the result of a proceso de residencia. (Leyes de Indias, lib, 
iii. tit. 3, ley 2, et seq.) 

At the present time, the authority of the Governor 
Captain General in the Island of Cuba, as also in the 
Philippine Islands, appears to be co-extensive with that 
of the old viceroys and presidents by the Laws of Indies. 
(Zamora, Legislacion Ultramarina, s. voc. Cap. Gen.) 

Nothing can be more comprehensive than the language 
of the organic laws of Philip II. which Zamora refers to, 
in regard to the faculties of the viceroys of New Spain 
and Peru. “They,” says one law, “who shall be ap- 
pointed viceroys of Peru and New Spain, ... in all 
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things, cases, and affairs which occur, are to do whatever 
appears to them, and they see, to be fit, and shall provide, 
in the provinces of their charge, all which We might do 
and provide, of whatever quality and condition it may be, 
were they governed by us in our proper person, saving 
such things as may be specially prohibited.” (Leyes de 
Indias, lib. iii. tit. 3, ley 1.) That is to say, it is according 
to the nature of the functions of a Spanish American vice- 
roy, that he should have general authority as to all matters 
of local interest, even though of external relation. 

If, therefore, the Spanish government should not prohibit 
to the governors of the Philippine Islands, Cuba, and 
Puerto Rico, authority to deal with local questions con- 
cerning citizens of the United States, it would be to act 
in the analogy of the public law of Spain, and conforma- 
bly to all her political traditions. 

To accomplish, however, the desired object of mutual 
utility, it does not need to go to the extent, in this respect, 
which Spain has heretofore practised. Each government 
has power to give to its consuls such rights and functions, 
by treaty or statute, as it pleases. At present, neither 
allows to the consuls of the other any diplematic privilege. 
(Comp. U. 8. Consular Instructions of 1855, ch. 1, sec. 15, 
with Pefia y Pefia, Practica Forense, tom. i. Apend.) But 
neither will offend against any rule of public law, in con- 
ceding such privilege, in such degree as they choose to 
agree ; and the examples of the recent conventions between 
the United States and France, and between the United 
States and the Netherlands, are in point, the latter especi- 
ally so, because it assumes, for the governor of Nether- 
lands-India, tree same precise diplomatic functions, which 
are supposed, in this communication, for the governors of 
the Spanish Indies. 

On the other hand, Spain herself has, in effect, con- 
ceded the whole point in her convention with England, of 
November 4, 1845, which provides that “the consul general 
of H. B. M., besides making report to his own government 
of every fact or circumstance, which he may think contrary 
to the stipulations between Spain and England, may at 
once bring them to the notice of the Captain General of the 
Island of Cuba, in order that this authority, being informed 
of the case, may adopt opportune measures respecting the 
same, assuming that the facts are as represented by the 
consul general.” (Riquelme, Derecho Internacional, tom. 


i. p. 524.) 
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All the considerations which led to this convention, as 
set forth in its preamble, are not less applicable to the 
United States than to Great Britain. 

Finally, there is another modern act of the Spanish 
government, which tends to the same conclusion, namely, 
the authority given to the Captain General of Cuba, and to 
that of Puerto Rico, to suspend, in their discretion, the 
functions of all foreign consuls, and even to compel them 
to leave the islands. (Circular of March 24, 1829.) If 
this purely international function may fitly be exercised 
by the Captain General, to the prejudice of consuls, other 
governments have a right to expect that he shall, at the 
same time, be intrusted with a beneficial power in the 
same relation, if not in both of the Spanish Antilles, at 
any rate in Cuba. 

I am, very respectfully, 


C. CUSHING. 
Hon. Wm. L. Marcy, Secretary of State. 





REMOVAL FROM THE BAR.—POWER OF THE COURTS. 


In the Superior Court of Suffolk County, Massachusetts, 
a case of much interest recently arose upon the petition of 
a citizen, filed September 12, 1856, praying that A. B., 
an attorney, &c., might be adjudged guilty of contempt of 
court, and forbidden to practise in the courts of the Com- 
monwealth. The case was investigated by and argued 
before the full bench, and it was proved, to their satisfac- 
tion, that the respondent had appropriated to his own use 
a small sum of money belonging to his late client, the 
petitioner, and had endeavored to deceive the petitioner in 
respect to its appropriation. ‘The principal points of law 
raised by the respondent were, first, that he was entitled 
to a trial by jury, and second, that the court had no 
jurisdiction, because the money alleged to have been mis- 
applied was collected on an execution issued out of the 
Justices Court. In a case of so disagreeable a complexion, 
we prefer, for obvious reasons, to omit the name of the re- 
spondent; the petitioner was represented by B. F. Russell, 
of Boston. We give the opinion of the court, (omitting 
most of the statements of facts,) which was delivered by 
Huntincton, J.— The Superior Court of the County of 
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Suffolk has “in all respects, the same powers which the 
Court of Common Pleas” had, sitting in the county, and 
“jurisdiction in all cases, and in the same manner, and to 
the same extent” which that court had, “ whether original 
and exclusive concurrent or appellate ;” and all acts ap- 
pheable to the Court of Common Pleas, apply to this 
court. 

The 25th section of the 88th chapter of the Revised 
Statutes, provides that any attorney may be removed by 
the Supreme Judicial Court, or the Court of Common 
Pleas, for any deceit, malpractice, or other gross mis- 
conduct, as well as be liable in damages to the party 
injured, and to such other punishment as may be provided 
by law. 

By the 22d section of the same chapter, the oath of 
office required on admission to practice, is, that the candi- 
date shall conduct himself in the oflice of an attorney, 
according to his best knowledge and discretion, and with 
all good fidelity as well to the courts as to his clients. 
Having taking this oath in open court, and been admitted 
to practice, he may practise in every court in the State. 

‘The respondent, in his argument, objected that the 
petitioner had not proved that he was an attorney of this 
court, but the answer contains a suflicient admission of 
this fact. If it were not so admitted it might become a 
question how far this court can refuse to take notice 
officially of facts which have been officially brought to 
their knowledge heretofore by the petitioner bimself. 

The right to a trial by jury, claimed by the respondent, 
upon the facts alleged against him, is one which the court 
would most willingly concede, if precedent or authority 
were shown to exist for it. But the usage has always 
been otherwise in cases of this sort, and it is therefore not 
within the constitutional provision upon the subject of 
trial by jury. Applications of this sort are to the high 
discretion of the court, and no part of their duty can be 
delegated to another tribunal. It is undoubtedly true, 
that fine and imprisonment, loss of liberty and loss of 
the means of livelihood, may follow the exercise of this 
power; and this consideration has induced us to examine 
carefully the extent of the jurisdiction powers and duties 
of courts, in this summary mode of proceeding, as well at 
common law as by the provisions of our statutes, and I 
wil! briefly state the result before proceeding to apply the 
evidence. 
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In this State, applications for the removal of attorneys 
have, happily, not been so frequent as to render this 
branch of legal proceedings matter of every-day learning 
and practice. ‘The general principles, as to the duty of 
attorneys, and their liability to actions for damages, are 
more familiar; but it is also well established that courts 
of records have a discretionary power over their own 
officers, and are to see that no offences are committed by 
them which may bring disgrace upon the courts them- 
selves. 

By the common law, attorneys are liable to an at- 
tachment, and they have been punished in numberless 
instances for such offences as these, — prosecuting or 
defending a suit without directions from the party; for 
base and unfair dealings towards their clients in the 
way of busines-, as for protracting suits by little shifts, 
demanding money for business never done, detaining 
their clients’ writings or money recovered and received 
by them; for attempting to forge a writ or other mat- 
ter of record; or for endeavoring to impose on the 
court. All oflicers of court are punishable for disobeying 
the commands of the court, or for exercising them oppres- 
sively, or otherwise misdemeaning themselves in_ their 
offices; and attorneys, as such officers, are liable to be 
punished in a summary way. as by attachment, or by hav- 
ing their names struck from the roll of attorneys, for any ill 
practice attended with fraud or corruption, and committed 
against the obvious rules of justice and common honesty. 

An attorney of one court, practising in another court, 
becomes amenable to the jurisdiction of such other court. 
If attorneys do anything wrong, as attorneys, in inferior 
courts, the superior courts will punish them for it, for they 
cannot act in the former, unless they are admitted in 
the latter. Bac. Abr. Attachment, Attorney H.; People v. 
Wilson, 5 Johns. 368. 

In People v. Smith, 3 Caines, 221, the defendant, an at- 
torney, was called on to show cause why an attachment 
should not issue for appropriating money collected for his 
client. Resistance was made on the ground that it would 
leave an officer of the court in a worse situation than any 
other citizen, as be would lose the benefit of a trial by 
jury. ‘The court held, that there was no doubt of the 
authority of the court to proceed against attorneys for 
misbehavior, in this summary way, and that an attach- 
ment against the person should issue, unless he paid over 
any balance due the client, in twenty days, 
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In Rex v. Tew, Sayer, 50, an attachment was ordered 
against an attorney for negligence i in not retaining counsel, 
he having received money for that purpose, and ‘the client 
having been nonsuited and committed to jail, in conse- 
quence of the neglect. 

In Rea v. Bennett, Sayer, 169, an attorney who took a 
security which he knew to be worthless and discharged 
the defendant, was ordered, by this summary process, to 
make satisfaction. 

In Rex v. Southerton, 6 Fast, 127, a rule was made on 
the defendant, an attorney of the court, for writing a letter 
threatening a penal prosecution, for the purpose of obtain- 
ing money, and the defendant yielded, his counsel admit- 
ting that he could not resist the application. 

In Ex parte Brownsall, 2 Cowp. 29, application was 
made to strike the defendant from the roll of attorneys, 
he having been convicted of stealing a guinea. Resistance 
was made on the ground that to comply with the applica- 
tion would be to punish him a second time for the same 
offence, he having been branded in the hand. Lord Mans- 
field held that the application was not in the nature of a 
second trial or new punishment, but only raised the ques- 
tion whether the person should continue a member of a 
profession which should stand free from all suspicion; and 
he was pronounced unfit to practice, not by way of pun- 
ishment, but in the exercise of the discretion of the court, 
in determining whether a man whom they had formerly 
admitted, was a proper person to be continued on the roll 
or not. 

Hughes v. Mayne, 3 T. R. 275, and Strong v. Hove, 
Strange, 621, were cases where attorneys were compelled, 
by this summary process, to deliver up writings entrusted 
to them as attorneys, on the ground that courts would in 
this mode compel all attorneys to perform their trust. 

In De Woolfe et al. 2 Chitty, 68, a sunmmary application 
was made against an attorney to ‘compel him to pay over 
moneys received by him, though he had not been employed 
in any suit in court, and objection was taken on this 
ground, and that the remedy should be in equity, and 
with a jury trial. ‘The court say that the more recent 
doctrine is that where a person has been employed in con- 
sequence of his being an attorney, though not in an action, 
the court will interfere summarily, and compel him to do 
what is right. ‘he authority of this case was recognized 
in Aitkin's case, 4 B. & Ald. 47. 


VOL. IX. — NO. VIII. — NEW SERIES. 37 




















el ems 
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In Wigg v. Rook and Wife, 6 Mod. 86, an attorney 
undertook to appear for the defendants, but afterwards 
refused, so that judgment was entered against them. It 
was adjudged a contempt of court, and, to use the lan- 
guage of the reporter, the court “ordered the attorney to 
be laid by the heels.” 

‘hese cases, and the provisions of our statutes, seem 
fully to meet all the legal objections raised by the respon- 
dent, and to leave no reasonable doubt of the power and 
duty of the court. 

[ After reviewing the evidence, the court proceeded. | 

If it were the mere case of a neglect to pay over 
moneys collected, we might suspend judgment to give the 
respondent an opportunity to satisfy the petitioner’s claim 
within a short period of time, but we cannot avoid the 
conclusion that the respondent has not “conducted him- 
self with all good fidelity as well to the courts as to his 
client,” and that he is guilty of a fraudulent appropriation 
of these moneys, and of “ maipractice.’” The answer of 
the respondent, and the line of defence pursued by him, 
would indicate pretty clearly, that there has been an at- 
tempt to impose on the court, which should not pass 
unnoticed, though not necessarily forming part of the 
basis of the judgment. 

The only remaining consideration is as to the judgment 
to be entered in the case. We are not unmindful of the 
value of his profession to an attorney, nor how serious the 
consequence to him may be of being deprived of its exer- 
cise; and where the facts can be explained or reconciled 
with an honest purpose, or do not necessarily indicate 
a dishonest one, courts would be very slow to pass a 
judgment which should work such a deprivation. In the 
language of Marshall, C. J., in Ex parte Burr, 9 Wheat. 
529, “ ‘I'he profession of an attorney is of great importance 
to an individualyand the prosperity of his whole life may 
depend on its exercise. The right ought not to be lightly 
or capriciously taken from him. On the other hand, it is 
extremely desirable that the respectability of the bar should 
be maintained. For these objects, some controlling power, 
some discretion ought to reside in the court; it ought to 
be exercised with great moderation and judgment, but it 
must be exercised.” 

Fine or imprisonment is not asked for in this case, and 
the language and intent of our own statute seem to con- 
template a removal rather than a striking of the attorney 
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from the rolls, when malpractice is proved. The judgment 
of the court, therefore, is, that the respondent is guilty of 
contempt of court, and malpractice, and that he be re- 
moved from practice as an attorney in any court of this 
Commonwealth. 


DAVID PAUL BROWN. 


Tur Forum; or, Forty Years Fuit Practice at THe 
PutvaperpitA Bar. By Davin Paut Brown. 2 vols. 
Svo. Philadelphia: Robert H. Small. 1856. 


Mr. Davin Paut Brown is a somewhat remarkable 
man. He has occupied for many years a_ prominent 
place at the Philadelphia Bar; has distinguished himself 
in some important cases, and without being a very accu- 
rate or thorough lawyer, has acquired a very considerable 
reputation for his skill in the conduct of a cause, and for 
his power over a jury. ‘The style of his eloquence is not 
framed upon the simplest and severest models, — it is or- 
nate, florid, and at times extravagant. Yet it is genuine 
eloquence, and the stories of its effects upon the jurors of 
Eastern Pennsylvania, and of those portions of New Jersey 
and Delaware in the vicinity of Philadelphia, are countless 
and marvellous. There has hardly been an important crim- 
inal case in that part of the country during the last twenty- 
five years, in which Mr. Brown has not appeared on behalf 
of the prisoner. And many a seemingly desperate case 
has, through his skill and courage, resulted in a verdict of 
acquittal. 

He has thrown together in these two volumes, the 
results of his experience during his career as a practising 
lawyer. As might be expected, it is a sort of omnium 
gatherum. Memoirs of the judiciary of the Federal and 
State Courts in Pennsylvania ; dissertations upon forensic 
eloquence; upon the etiquette, the morals, and man- 
ners, of the bench and bar; hints for professional 
guidance in the trial of causes; sketches of interesting 
cases; legal anecdotes; elegant extracts for gentlemen 
of our profession who wish to shine with borrowed 
lustre, but whose reading is limited and select; and 
last in our list, but first in the volumes, and we think 
first in the affection of the author, a life, partly an auto- 









































436 David Paul Brown. 


biography, of Mr. David Paul Brown himself. He is a 
conceited man, we judge. His life shows it. It peeps 
out in innumerable places throughout these two volumes. 
But his conceit is never disagreeable, it is always amiable. 
He smiles pleasantly on himself, and appreciates that he 
is a man of talent and of acknowledged reputation, a good 
lawyer, and brilliant advocate. But he is not churlish of 
his approbation. He smiles on, and flatters others quite 
as sweetly. If his collection+of legal biography is to be 
deemed strictly authentic, Pennsylvania has been blessed 
with a long line of judges, distinguished not only for 
integrity and purity of purpose, but for the most eminent 
legal abilities and profound acquirements. There is too 
little difference between the eulogiums bestowed upon 
judges such as Washington and Tilghman, and those 
lavished upon the honest and earnest exertions of the 
youngest of the elective justices of the present Court of 
Common Pleas in Pennsylvania.  Indiscriminate and 
almost unstinted praise is the great fault of the bio- 
graphical portion of the book. The praise is not, however, 
sutlicient to prevent our obtaining from these sketches 
very distinct notions of the peculiar qualities of mind and 
manners of the various members of the bench and bar 
whom he commemorates in his pages, and this is particu- 
larly so with those personages who are now historical, and 
whose biographies are therefore the more interesting and 
valuable. 

There is no man whose reputation is so evanescent as that 
of a profound and skilful lawyer, or brilliant and powerful 
advocate; and the author who undertakes to give a some- 
what more enduring vitality to the names and the fame of 
such men, at least deserves well of the profession. Of 
the members of the bar of whom Mr. Brown gives us 
sketches, some have still a local and traditionary fame. 
There are others whose forms are yet visible in the recol- 
lection of many, and the echo of whose speech has hardly 
died away. But most of the lawyers whom his book 
commemorates, are snatched by him from oblivion. Their 
glories and almost their names are forgotten, or were 
never known beyond their own immediate circle. The 
sketches of them are entertaining and characteristic, and 
the anecdotes sometimes very humorous. Of one of these 
gentlemen, Mr. Sampson Levy, we never before heard, 
except from Philadelphians. He is said to have been a 
Jew, but we think from the stories told of him, he must 
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have been, as a legal friend of ours says, an Irishman 
disguised as a Jew. From these stories we quote the 
following : — 

“ Mr. Levy and Mr. William Delany were concerned in 
an angry and warmly contested case, for a seaman’s wages, 
in which they succeeded in obtaining a decree for the 
claimant, of three hundred dollars. After the case was 
finished, Mr. Levy requested his colleague and client 
to walk round to his office, in order that the money 
might be distributed. When he arrived, placing his col- 
league on one side of the table and himself on the other, 
(while the client was looking on with anxious expectation,) 
Mr. Levy taking from his pocket six fifty dollar notes, 
said, — addressing Mr. Delany, and suiting the action to 
the word,—‘ There, sir, are fifty dollars for you — and 
here are fifty dollars for me,—there are another fifty dol- 
lars for you — and here another fifty dollars for me” ‘ My 
G—d!” cried the astonished client, ‘ Mr. Levy, what am I 
to have?’ ‘* Why, said Levy, ‘you have the honor of the 
victory, which is beyond all price.’ ” 

“At a dinner party, while the late C. W. Hare, who 
was very eloquent, was attracting the attention of the 
entire company, with a learned dissertation upon political 
economy, Levy, who wished to put an end to it, in order 
that he might have some chance to shine, abruptly said : 
‘Pray, Brother Hare, have you ever read Quintilian ?’ 
‘Certainly, replied Mr. Hare. ‘ Well, said Levy, ‘you 
must have forgotten that he tells us, I think, that nothing 
so becomes an orator, as occasionally a solemn pause.” 

“Upon an argument before the Supreme Court, Mr. 
Levy was citing a case from the reports. While reading 
it, Chief Justice ‘Tilghman turned to him, in his usual 
mild way, and said: ‘ Mr. Levy, you are not reading the 
opinion of the court, but the argument of counsel.’ ‘I 
know that,’ said Levy, ‘I read the argument of counsel, 
may it please your honor, because it is generally the best 
part of a case.’ ” 

As a specimen of book-making, these two volumes are 
a little curious. Under the somewhat high sounding title 
of “ornamenta rationalia,”’ are sixty-five pages of quota- 
tion, intended for the use of the less cultivated and well 
read members of the bar. As the author has quoted 
largely from certain plays of his own composition, pub- 
lished many years ago, and which have long since passed 
into oblivion, the extracts will be for the most part new to 
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his readers. The legal anecdotes which follow, have been 
gathered with scrupulous and pains-taking diligence from 
every quarter of the globe to which the common law has 
penetrated, and from the storehouse of jokes of all ages. 
Some of them are too coarse for repetition, some are al- 
most pointless, some are old and threadbare, and some are 
new and good. At some future time we may give our 
readers a taste of the latter sort. 

The sketches of cases taken from Mr. Brown’s own 
experience, and which are found near the close of the 
second volume, are very interesting. They were selected, we 
suppose, from a much larger number, hardly less exciting. 
The experience of forty years at the bar, and especially of 
a lawyer so extensively engaged in criminal practice, must 
be full of romantic incidents, of tragic as well as comic 
histories; and of these Mr. Brown could undoubtedly 
make a volume of great interest to the unprofessional as 
well as professional reader. It would be a work of much 
labor, but we wish he would undertake it. Such collec- 
tions are too often made by mere compilers, and in cold 
blood. 

The charm of his book is, that it is written con amore. 
He loves his profession, and he looks back with pleas- 
ure upon the varied experiences of his legal life. He 
reverences the luminaries of the law, and endeavors to 
instil the same veneration into others. He has a high 
sense of the dignity of the profession, and resists earnestly 
all attempts to lower and degrade it. And whatever may 
be the faults of the book, it is a work which cannot fail to 
elevate among its readers the standard of professional 
morals and manners, and to increase their regard for those 
courtesies and amenities which tend so much to increase 
the ease and elevate the character of a lawyer’s life. 
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Notes of Cases in fAassachusetts.* 


Supreme Judicial Court of Massachusetts. 


Worcester County. September Term, 1856. 
Present: Suaw, C. J., Dewey, Mercatr, Tuomas, and Merrick, JJ. 
McMutten v. Rey. 


Statute of frauds — Entire contract. 


A contract to hire a shop at a certain rent, and to pay the land- 
lord the amount expended in fitting it up, is an entire contract, and 
within the statute of frauds, because it concerns an interest in 
lands; and no action will lie upon it, unless in writing and duly 
signed. 

P. P. Todd, for the plaintiff. 

G. F. Hoar, for the defendant. 


Pratt v. WHEELER. 


Attachment of ** all real estate’ — Levy — Amendment. 


A general attachment of all the defendant’s interest in any real 
estate in the county will hold real estate, fraudulently conveyed by 
the debtor by deed duly recorded, against the assignee in insol- 
vency of the grantor. 

An officer’s return of a levy of execution upon land, which, 
upon a reasonable construction, shows the amount of land taken, 
but contains clerical errors, may be amended by leave of court, 
even after action brought to recover the land by one claiming 
under the debtor. 

D. Foster, for the defendant. 

P. C. Bacon and P. E. Aldrich, for the tenant. 


Lee v. KANE. 


Slander, declaration in— Answer. 


A declaration for slander, which alleges that “the defendant 
publicly, falsely and maliciously charged the plaintiff with the 
crime of murder, by words spoken of the plaintiff by the defendant,” 
but does not state the words, or the substance of them, is insuffi- 
cient, under the Practice Act of 1852. 





* Continued from page 414. 
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Where the time of filing an answer is extended by leave of 
court, in general terms, the defendant may insert, in his answer 
filed within the extended time, a demurrer for any legal cause. 

H. Williams, for the plaintiff. 

G. W. Wetherell, for the defendant. 


CoLvester v. Haley. 
Statute of Limitations — Absence from the State — Insolvency. 

The time during which a debtor is absent from the State, with- 
out losing his domicil here, or obtaining one elsewhere, is not to 
be excluded, under Rev. Sts. c. 120, § 9, in computing the period 
of limitation of an action against him. 

Nor is the time during which proceedings in insolvency are 
pending against the debtor to be excluded in computing such 
period. 

A. Norcross, for the plaintiff. 

G. F. Hoar and H. A. Hill, for the defendant. 


Putnam v. Bixsy. 
Creditor attaching in justices court cannot petition to set aside attachment 
in higher court. 

A creditor claiming under a subsequent attachment in a suit 
before a justice of the peace, cannot dispute, by petition under 
Rey. Sts. c. 90, §§ 83-94, a prior attachment made in a higher 
court. 

G. Swan, for the petitioner. 

W. S. Davis, contra. 


SANDERSON v. Tart. 
Mechanic's lien — Indefinite contract. 


A contract to build a house at a certain price by the day, 
employing such help as the contractor may deem necessary, and 
at such prices as he may deem reasonable and proper, is too 
indefinite to give the contractor a lien on the house under St. 1851, 
c. 343, for work performed by him under such a contract. And 
petitions by workmen, employed by him, to enforce such liens for 
their labor, seeking to charge the owner of the land as through a 
contract between him and such contractor, cannot be maintained. 

W. A. Williams and H. A. Hill, for the respondents. 

P. C. Bacon, for the petitioners. 


Lyncu v. Cronan. 
Mechanic’s lien — Inaccurate account — Book account. 

Under St. 1851, c. 343, declaring that a mechanic’s lien on a 
building shall be dissolved if he fails duly to file in the registry of 
deeds “a certificate, containing a just and true account of the 
demand justly due to him after all just credits given,” a failure to 
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give credit in the certificate, for four dollars actually received, will 
defeat the lien. 

On the trial of a petition to enforce a mechanic’s lien upon a 
building, the petitioner’s book of charges and suppletory oath was 
not admissible in evidence in 1855. 

N. Wood, for the respondent. 

T. K. Ware, for the petitioner. 


INHABITANTS OF SPENCER v. JoNEs. 
Town cannot sell office of collector at auction. 


A town, as appeared by the town record, “ voted that the taxes 
be collected by the lowest bidder. They were struck off to Phineas 
Jones, who gives a bonus of forty-seven dollars and fifty cents for 
the privilege of being collector, — who was immediately sworn to 
the faithful discharge of his duties.” Held, that the town had no 
right so to sell the office of collector at auction, and could main- 
tain no action against Jones for such bonus. 

P. C. Baconand P. E. Aldrich, for the plaintiff. 

W. T. Harlow, for the defendant. 


Mowry v. CHEssMAN. 
Statute of Limitations. 


An action on a judgment of a justice of the peace of another 
State is barred in six years by the Rev. Sts. c. 120, § 1, although 
the defendant would still be liable to an execution on that judg- 
ment in the State where it was rendered. 

P. C. Bacon and P. P. Todd, for the plaintiff. 

H. Chapin, for the defendant. 


Waker v. City oF WorcEsTER. 
Deed — Implied covenant as to street. 


The owner of a tract of land, after laying it out into lots and streets, 
which streets were graded, and laid down on a plan lithographed 
and published, one of said streets being laid out sixty feet wide 
and denominated Park Street, sold the land to D. by the acre, 
without reference to the streets so designed, D. after closing up 
Park Street by fences at both ends, and using it for mowing rand 
pasturage, conveyed a lot of land bounding “ westerly on “Park 
Street.” Held, that the use of these words ‘implied a covenant of 
the existence of a way, either public or private; but that as Park 
Street no longer existed as a way of the dimensions laid out on the 
plan, thewords imported no more than a covenant for a way of 
reasonable width on the west side of the lot conveyed, 

C. Allen and G. F. Hoar, for the plaintiff. 

P. C. Bacon and C. Devens, Jr., for the defendants. 
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Middlesex County. October Term, 1856. 


PRESENT: THE SAME JUSTICES. 


Cote v. ACKERMAN. 
Answer in abatement must be filed before affidavit of merits. 
Action of tort brought in the Common Pleas. The defendant, 
within the first ten days of the return term, filed an affidavit of 
merits, and early in the next term, within the time allowed him by 
the court, an answer, which set forth, as matter of abatement, that 
the writ had been served by a coroner instead of a sheriff or his 
deputy. ‘The court, on motion, set aside this answer, and required 
one to the merits to be put in, which was done, the defendant 
excepting. ‘The cause was at a still later term tried before a 
jury, and the plaintiff having obtained a verdict, the exceptions on 
the above mentioned ruling were brought to this court. 
Held, that although the former rule of the Court of Common 
Pleas, requiring pleas in abatement to be filed within the first 
four days of the return term had been repealed, by necessary 
implication, by the passage of the Practice Act, yet upon general 
principles, a dilatory plea of this sort could not be filed after an 
affidavit of merits had been put in, because the latter amounts to a 
distinct notice or statement of an intention to rely on matters not 
of mere abatement. 
It seems, however, that after an answer in abatement has been 
filed, the defendant may, within the time prescribed by the act, 
file his affidavit, and proceed to answer to the merits without 
losing the benefit of his former answer. 


J. P. Converse, for the plaintiff. S.A. Brown, for the defendant. 












































Nore. — If the affidavit of merits is inconsistent with an answer in 
abatement, it is difficultto see how the inconsistency is diminished by its 
being filed at one time rather than another. A plea in bar overrules one 
in abatement previously pleaded, because it is a broader and more general 
ground of defence ; and so of the affidavit, if it have the effect which would 
seem to be given to it by this decision. 

We are aware that there 1s an inherent difficulty in the provisions of the 
act itself, which orders that all defendants shal] be defaulted who do not, 
early in the return term, file an affidavit of a substantial defence to the 
action on its merits, but which also allows matters of abatement to be set 
up in the answer. If both these provisions of the law are to stand and have 
their full and obvious effect, the result would seem to be that no defendant 
can make a‘dilatory plea unless he is also prepared to make one to the merits, 
The act ef 1851, trom which our present law is mainly derived, required 
an affidavit of a substantial defence, without the addition of the words, 
**on the merits; ’’ and perhaps the true construction of that act may have 
been that an answer of matter which would defeat the action, if found for 
the defendant, and if no amendment were asked for, or allowed, was sub- 
stantial enough to satisfy the law. Be this as it may, it remains to be 
explained how the affidavit required by law in all cases, and the answer 
allowed to be filed in all cases to which such answer is in its nature 
appropriate, are necessarily inconsistent. 

We have given what we understand to be the result of the opinion, 
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which is, that the prior filing of the affidavit will be conclusively pre- 
sumed ta show an intention to rely on matters of substance. It is to be 
regretted that the affidavit in this case did not contain some statement that 
it was not intended to waive the right to answer in abatement, a statement 
which it has been usual with many practitioners to insert in their affidavit 
in sitnilar cases. 


CoMMONWEALTH v. INGRAHAM. 
Evidence to support character of witness. 

The defendant asked one of the witnesses for the Common- 
wealth, on cross-examination, what was the general character for 
truth and veracity of another witness for the Commonwealth, and 
the witness answered that it was good. Held, that other evidence 
was then admissible to support the character for truth and veracity 
of the witness thus sought to be impeached. 

G. A. Somerby, for the defendant. 

J. H. Clifford, (Attorney General,) for the Commonwealth. 


CoMMONWEALTA v. ADAMS. 


An indictment for larceny which alleges a carrying (omitting away) is 

insufficient. 

An indictment, which charges that the principal did feloniously 
steal, take, and carry, &c., certain goods, &c., (instead of carry 
away.) and that the accessory feloniously received the goods, 
knowing them to have been feloniously stolen, taken, and carried 
away, as aforesaid, is insufficient, for want of the word ‘ away,” 
to support a judgment against either defendant. 

B. Russell, for the defendant. 

J. H. Clifford, (Attorney General,) for the Commonwealth. 


Lorine v. Park. 
Will — Attesting witness. 

A member of a religious society, who is also a member of a 
board of trustees incorporated to hold property for the benefit of 
such society, is a competent attesting witness to a will by which 
property is given to such trustees for the benefit of such society. 

J. G. Abbott, for the appellant. 

E. R. Hoar and B. Russell, for the appellees. 


Fay v. Haypen. 
Amendment in date of writ allowed after judgment. 
A writ of review, bearing date the Ist of February, 1853, was 
served on the defendant in review on the 25th of February, 1854, 
and entered at March term, 1854; and the defendant appeared, 
but immediately withdrew his appearance. Held, that the date of 
the writ might be amended, even after final judgment, by substi- 
tuting 1854 for 1853. 
M. G. Cobb, for the plaintiff in error. 
C. R. Train, for the defendant in error. 
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Supreme Court. First Judicial District. General Term. 
November, 1856. 


Before Roosevett, CLerke, and Davies, JJ. 


D’Ivernois aNnp Orners v. Davin Leavitt, aNd R. Leavitt, 
Survivor or J, W. Leavirt. 


Debtor and creditor — Fraudulent assignments — Lex loci rei site — 
Judgment by confession — In equity. 


J. W. and R. Leavitt, merchants in the city of New York, be- 
came insolvent, and stopped payment in March, 1845, their 
indebtedness amounting to upwards of $300,000. At different 
times between the 29th of March and 31st of July, they executed 
thirteen assignments of as many different parts of their property, 
for the benefit of their creditors. 

In most of these assignments J. C. Vandervoort was joined with 
David Leavitt as trustee, but on the 22d of February, 1849, by 
an order of this court, he was discharged from the trusts, and the 
same were vested in the defendant, David Leavitt. 

In most of these assignments the defendant, David Leavitt, 
brother of J. W. and R. Leavitt, and to whom they were largely 
indebted, was preferred as a creditor. The first of these assign- 
ments conveyed all the real and personal property of J. W. and 
R, Leavitt, (and also of F. T. Mygatt, who joined with them as 
assignor, in this first assignment, and this only,) of all their real 
and personal property in the State of Louisiana. Six of these 
assignments conveyed all the real estate of J. W. and R. Leavitt, 
in Alabama, Michigan, Kentucky, Indiana, Tennessee, and Illinois, 
respectively. Four of the assignments embraced only choses in 
action. Of the remaining two, one conveyed a store in Pearl 
Street, New York. The thirteenth and last was a general assign- 
ment of all the property of J. W. and R. Leavitt, not included in 
the prior assignments. 

All these assignments, excepting only the four which embraced 
choses in action, authorized the trustees to sell the assigned 
property on credit, and were for that reason pronounced fraudu- 
lent and void as against the judgment creditors of the assignors, by 
the Court of Appeals in Nicholson vy. Leavitt, 2 Selden, 510, 1852, 
unanimously overruling the decision of the Superior Court in 4 
Sandford, 252. 

The present plaintiffs filed their amended bill on the 10th of 
October, 1850. Upon the hearing at Special Term in November, 
1854, before Justice Roosevelt, it was decreed that the assignment 
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of the store in Pearl Street, and also the general assignment, the 
last of the thirteen, were fraudulent and void. The other assign- 
ments containing the credit clause, (seven in number,) were held 
to be valid, on the ground, as it seems, that they conveyed property 
situated without the State of New York and beyond its jurisdiction, 
and were, therefore, not affected by the decision of the Court of 
Appeals in Nicholson v. Leavitt. 

On appeal to the General Term, 

Held, (Roosevelt, J. dissenting,) that these seven assignments 
are also fraudulent and void. An instrument purporting to dispose 
of real property, situated in another State or country, may, notwith- 
standing the Jex loci rei site, be within the reach of the laws of 
the State, in which the instrument is executed, and may be assailed 
on the ground, for instance, that the instrument was in fraud of its 
own citizens, or that it was obtained fraudulently from the grantor. 
This appears to be as essential an element of the sovereignty of 
the State in which the fraud is perpetrated, as is the lex loci rei 
site of the State in which the property is situated. 

Held, further, (Roosevelt, J. dissenting,) that three of the four 
assignments which embrace only choses in action, are also fraudu- 
lent and void, for the reason that they contain a clause, directing 
the assignees, after paying the preferred debts, to distribute the 
funds realized from the assigned estate among the general credi- 
tors, ** at such reasonable time or times as they in their discretion 
may think proper,” and thus operating as a delay and hindrance to 
the creditors. This discretion left to the assignee, gives him a 
coercive power over the creditors, arming him with the means of 
constraining them to a commutation or release of their claims, 

On the 2oth of July, 1845, in the absence of David Leavitt from 
this State, a judgment for $50,000 was confessed by J. W. and 
R. Leavitt, in favor of David Leavitt. Execution was issued and 
returned, and a creditors bill filed. No proceedings were ever 
taken on this bill, except that in June, 1846, a receiver was ap- 
pointed, 

Held, (Roosevelt, J. dissenting,) that this judgment by confes- 
sion, and the proceedings thereunder, were fraudulent and void, 
It was auxiliary to the assignments, and must abide their fate. If 
this devise of the judgment and subsequent proceedings can avail, 
it is the most simple thing in the world to escape the penalty of a 
fraudulent assignment. The assignee claims under the assignment 
so long as it is not attacked, and then, and not till then, falls back 
upon his judgment. This case is analogous to that of Mackie v. 
Cairns, 5 Cowen, 547. 

At the time of the failure, J. W. Leavitt owned and possessed 
considerable personal property at his residence in Weehawken, 
New Jersey. On the 26th of June, 1845, he sold said property to 
David Leavitt, but remained in possession thereof till May, 1847. 

Held, in affirmanee of the decree at Special Term, that this 
court has no jurisdiction over this sale. The bill of sale, with the 
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inventory, as it appears, was made out and delivered on the 
premises with the property. The validity of the transaction, both 
as to the sale itself and the extrinsic acts, simultaneous with or 
subsequent to it, must be determined by the laws of New Jersey. 
Charles O’ Conor, for plaintiffs. 
George N. Titus, for defendants. 


Ey v. Mason AnD KIRKLAND. 


Agreement — Construction — Agents of foreign consignors. 


Motion for new trial. A contract was proved between the plain- 
tiff’s assignor and the defendants, whereby they authorized him to 
recover from the treasury of the United States any duties or excess 
of duties which had been paid, or might be illegally exacted of 
them by the collector, or other government officer, under the tariff 
acts of 1832, 1833, and 1846, and on whatever sum or sums of 
money he might recover for them, they agreed to pay him one 
third of the same as his commission. 

At the trial, Clerke, J., charged the jury, that the question to 
be determined was, whether any duties, which had been paid by 
the defendants, and unlawfully exacted from them by the officers 
of the government, had been recovered back, “under the con- 
tract, through the exertions and instrumentality of the plaintiff’s . 
assignor.” He further charged them to find a verdict for the > 








plaintiff for the whole amount claimed, if they believed that through 
the instrumentality of the plaintiff’s assignor or his agents, the 
duties in question, were returned to the defendants, either on their 
own account, or on account of principals, who resided abroad, or 
whose names they had not disclosed at the time they made the 
contract. He also charged them, that if they believed that the 
defendants had contracted with the plaintiff’s assignor, as agents 
of others, whose names they had disclosed, they must find only for 
s such portion of the amount, as they had received on their own 
| account, and on foreign account. ‘ 
| The jury found a verdict for plaintiff for $2725. Roosevelt, J ¥ 
was in favor of granting a new trial. New trial denied. 

E. C. Delavan, for plaintiff. 

William Allen Butler, for defendants. 


' 
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H | ErRsen v. Lori,iarp. 


Evidence — Statute of frauds. 


Action for the value of services, rendered on behalf of the 

defendant and at his request in negotiating the purchase of certain 

i land in New York City. Evidence was admitted at the trial, to 
, show that the plaintiff procured the purchase of the premises in 
question, for $55,000, under a verbal promise of a lease for twenty- 
one years, at a rent of eight per cent. on the purchase money. 














Noles of Cases in New York. 447 


At the trial, the judge charged the jury, that the verbal contract 
for a lease was void and could not be enforced, but that the plain- 
tiff was entitled to recover the value of his services; furthermore, 
that they could not resort to the contract to determine the value of 
the services, and that on this subject they must leave out of view 
the evidence which had been given respecting the contract and 
the value of the lease. Verdict for $2000. Justice Mitchell, at 
special term, granted an order for a new trial, from which the 
plaintiff appealed. Plaintiff’s counsel insisted, Ist, that the parties 
having themselves agreed that the compensation for the services 
should be a lease, evidence of the pecuniary value of the lease is 
a proper, and the only legal mode of determining the compensation 
for the services; 2d, that an agreement, void by the Statute of 
Frauds, is competent evidence, where a right of action has arisen 
from its full or partial execution, (Burlingame v. Burlingame, 7 
Cowen, 92) ; 3d, that the performance of the contract by the plain- 
tiff takes the case out of the statute; 4th, that the defendant by 
accepting the performance is estopped from pleading the statute. 
New trial denied. 

Roosevelt, J., dissenting, insisted that the alleged value of such 
a lease as this, could not be given in evidence, as the measure of 
damages in an action for alleged services rendered. To allow 
such evidence would be in effect to make valid the contract, and 
to make void the law. 

H. Smales, for plaintiff. 

C. W. Sandford, for defendant. 


CorPORATION OF THE Metnopist Epriscopat Cuurcu v. BARKER. 
Pleading — Demand presumed after verdict. 


Action against the defendant and his associates, as sureties in 
an undertaking executed by them, on behalf of one Hicks, upon 
an application by him for an injunction against the plaintiffs. 

It was suggested, on the argument, that a demand should first 
have been made of Flicks. Although not averred in the complaint, 
the omission was not objected to in the defendant’s answer ; nor 
was it made a ground of exception at the trial. Upon the bill of 
exceptions, therefore : — Held, that the court must presume the 
demand to have been made, and proof of it to have been given or 
waived, 

Mott and Carey, for plaintiffs. 

W. R. Stafford, for defendants. 


AMENN v. Crossy. 


Agreement — Statute of frauds — Debt of another. — . 


The defendant purchased a circus establishment of Johnson & 
May, and accepted a delivery of the horses, &c., promising as part 
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of the price, to pay off the debts then due. One of these debts 
was for the services of the plaintiff. 

Held, that such a promise is not an undertaking to pay the debt 
of another, but to pay the party’s own debt, and is not within the 
meaning of the Statute of Frauds, and need not be in writing, and 
the parties beneficially interested in its performance may sustain a 
suit upon it in equity, if not at law. Olmstead vy. Greenly, 18 
Johns. R. 12. 

D. B. Taylor, for plaintiff. 

E. C. Benedict, for defendant. 


Dykxers v. TowNSsEND. 


Agency — Statute of frauds — Sales of stock. 


An agency to purchase stock for another is not required by law 
to be in writing. And although the contract of purchase when 
made must be evidenced by some written note or memorandum, 
the name of the principal need not be mentioned in it; nor need 
it be signed by the agent as agent; it is sufficient to show that in 
signing he acted as agent, and that he had the requisite power to 
bind his principal. An omission to name the principal in such 
cases, renders the agent liable as principal, but does not exempt 
the actual principal, when discovered. Parol evidence is admissi- 
ble to show that the person signing the memorandum, acted as the 
agent of the defendant. 

This is adverse in part to the decision of the Superior Court, in 
Fenly v. Stewart, 5 Sandford, 101. 

Greene C. Bronson, for plaintiff. 

Charles O’ Conor, for defendant. 


Weeks v. LoweErre. 


Slander — Imputation of felony. 


Where one of two partners having filled up a check on his 
private bank account, and being suddenly called off, throws it into 
the desk of their counting-room, from which the other partner 
secretly abstracts it and draws out the money from the bank, 
applying it to his own use, and denying all knowledge of the fact 
—the act isa felony. And if either partner, in conversation with 
a third person, falsely charges such an act upon his copartner, 
whether in direct words or by insinuation, the slander amounts to 
a charge of felony, and is actionable per se, without showing 
special damage ; and that, too, notwithstanding the evidence shows 
that the lost check was a partnership liability to pay a partnership 
debt, though signed by the plaintiff in his own name. 

There was no error, therefore, in the ruling of the judge at the 
circuit; and although the verdict (for $2000) may seem, under 
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all the circumstances, rather heavy, the court, especially after 
four trials have been already had, do not feel warranted in dis- 
turbing it. 

James T. Brady, for plaintiff. 

J. Graham, for defendant. 


Runt v. Mutwer. 


Partnership — Confession of judgment. 


Muller gave a written confession of judgment, and a written 
authority to enter it against him, “as one of the late firm of 
Thorn & Muller.” 

Held, that to bind him “as one of the firm,” meant to bind not 
only him individually, but the partnership property. ‘This was 
done by entering it against both partners. 


United States District Court. November 19. 
Before Berts, J. 


Unitep Srares v. Naytor. 


History and construction of the statutes in relation to the slave trade — 
Act of March 22, 1794, is still in force. 


Betts, J.— The defendant was arrested upon capias for a fine 
and penalty imposed by the Act of Congress of March 22, 1794, 
(1 Statutes at Large, 349 - 352,) and is held to bail upon the arrest 
under an order of a judge of the court. 

He now applies to the court to discharge the arrest and action 
on the ground that the act of 1794 is no longer in force. ‘The 
statute has not been expressly repealed by Congress, but the argu- 
ment insists that the subsequent legislation on the matter amounts 
to a repeal by implication. 

A collation of the statutory provisions on the subject will bring 
the point distinctly to view, and tend to solve the question more 
satisfactorily than a diffuse dissertation upon the general theme 
touching the operation of posterior enactments in working a repeal 
of antecedent ones. 

The provisions of the act of 1794 relate (1) to the consequences 
to the ship, directing if the master, factor or owner shall build, 
equip, load, or otherwise prepare any ship or vessel within the 
United States, or shall cause her to sail from any port of the 
United States for the purpose of procuring from any foreign coun- 
try inhabitants thereof, to be transported to any foreign country, 
to be sold as slaves, &c., the penalty of forfeiture of the vessel. 

(2) The punishment of every person “so building, fitting out, 
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equipping, loading, or otherwise preparing or sending away any 
ship or vessel, knowing or intending that the same shall be em- 
ployed in such trade or business,” penalty $200 fine. 

Vessels suspected of being intended for the slave trade, required 
to give bonds on clearing out for the coast of Africa not to receive 
natives of the coast on board within nine months. 

A forfeiture imposed of $200 each for all persons taken on 
board for the purpose of selling them as slaves. 

The title of the act is * An act to prohibit carrying on of 
the slave trade from the United States to any foreign place or 
country.” 

The succeeding act of March 2, 1807, is entitled: ‘ An act to 
prohibit the importation of slaves into any port or place within the 
jurisdiction of the United States,” &c. 

The act in ten consecutive sections enacts provisions for enfore- 
ing that purpose. 

The second and third sections adopt the language of the first 
and second sections of the act of 1794, with the difference that the 
prohibition in one applies to transporting persons from one foreign 
place to another, to be held and sold as slaves, and in the other 
the particular classes of persons are designated, and the prohibition 
is for causing them to be transported to any place within the 
United States, to be sold and held as slaves. ‘The penalty upon 
the ship is the same in each statute, but, on the persons, the fine 
in the act of 1807 is $20,000. 

This statement of the provisions of the two statutes demonstrates 
that they no way conflict with each other. ‘They look to wholly 
different objects, and are leveled against distinct offences, — the 
first acting against the slave trade abroad and applying to the 
transportation of inhabitants of one foreign country to be sold to 
slavery in another foreign country, without discrimination of color ; 
and the other being limited to negroes, mulattoes, or persons of 
color, and the dispatch of vessels from the United States to any 
foreign port or place for the purpose of procuring such persons to 
be transported from such foreign country to the United States, to 
be held to service or labor. 

The interpretation of the latter act, as operating a repeal of the 
former, contended for by the defendant, cannot, accordingly, be 
maintained. 

The act of April 20, 1818, is entitled: ** An act to prohibit the 
introduction (importation) of slaves into any port or place within 
the jurisdiction of the United States, &c., and to repeal certain 
parts of the same,” and by the tenth section the first six sections of 
the act of 1807 are repealed. 

Within those repealed sections are included the provisions above 
adverted to, and it is manifest that, inasmuch as they did not when 
in force affect the enactments in the act of 1794 upon a correlative 
subject, their absolute repeal can have no legal bearing upon those 



































OVER AE Leth AO a ANOS 





a ek et 





Notes of Cases in New York. 451 


enactments. Congress framed the two statutes diverso intuitu, 
the one in relation to the foreign slave trade, and the other to the 
domestic. 

The act of 1818, as its title denotes, has exclusive reference to 
the importation of slaves into the United States. It goes beyond 
the repealed act of 1807, in embracing foreign vessels in the inter- 
diction, but it introduces no description of offences which are 
prohibited by the act of 1794. Its enactments may be so directly 
in pari materia with those included in the repealed sections of the 
act of 1807, as to amount to an implied repeal of those provisions, 
if no express repeal had been declared, but as before shown, the 
existence or removal of the act of 1807 no way touches the act of 
1794, in the particulars in question. 

It is to be observed that there is a further radical distinction 
between the enactments on this subject in both the preceding acts. 
The offence therein created and described, upon which the pecu- 
niary punishment was to be inflicted, was the fitting out or sending 
away a vessel, “knowing or intending that she should be em- 
ployed” in such trade or business. But in the act of 1818 the 
offence consists in fitting out or sending away the vessel, or 
procuring it to be done, “with intent to employ such ship or 
vessel in such trade or business.” 

The distinction between these transactions is palpable. The 
guilt of the one is equipping or sending away a vessel for the 
purpose of enabling third persons to employ her in the forbidden 
traflic ; and of the other, the immediate and personal participation 
in the crime by the party accused, — fitting out or sending away 
the vessel with intent to employ her in the illicit trade. 

The Supreme Court regards this distinction as cardinal, and 
holds that the two phrases are not convertible in a true interpreta- 
tion of the Act of Congress. United States v. Gooding, 12 Wheat. 
460. 1 am, therefore, of opinion that the Act of Congress of 
March 22, 1794, § 2, upon which this action is founded, remains 
in full force. 

The motions on the part of the defendant are accordingly 
denied. 


Superior Court. General Term. Nov. 7. 
Before Oakey, C. J. and Stosson, J. 


Payne v. Ripaway. 
The law of pensions — No right to pledge a certificate. 


Stosson, J.— The question is, whether a widow, entitled to 
ensi on under the act of Feb. 3, 1853, (10 Stat. at Large, 
154,) can pledge her certificate to the person who acted as her 
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attorney in procuring the pension from the government, as security 
for the payment of his compensation for such services. 

The act of 1853 merely declares that the widows of officers, &c., 
who were married subsequently to January, 1800, “shall be en- 
titled to a pension, in the same manner as those who were married 
before that date.” 

The only previous act of which regulates pensions to widows, 
in respect to the period of their marriage, is that of July 29, 1848, 
(9 Stat. at Large, 265,) which restricted the right to widows who 
had been married before January 1, 1800. 

By this act, § 2, “ Any pledge, mortgage, sale, assignment or 
transfer of any right, claim or interest in any way granted by the 
act,” is declared to be * utterly void, and of no effect ;” and it is 
further provided that the annuities or pensions granted by the act 
‘shall not be liable to attachment, levy, or seizure, by any process 
of law or equity, but shall inure wholly to the personal benefit of 
the pensioner or annuitant entitled to the same.” 

The defendant contends that the plaintiff, having obtained her 
certificate from the government, it is her “* property,” and, as such, 
is distinguishable from a “right, claim or interest” in or to a 
pension, and that, being the plaintiff’s property, she had as much 
right to dispose of it by way of pledge, as she would have to dis- 
pose of the money when received upon it; and he claims that this 
construction is apparent from the language of this and other acts 
on this subject. Thus, while the act of 1848 declares void any 
pledge of a right, claim or interest in a pension, it exempts from 
all attachment, levy and seizure, the pension itself. So in the act 
of July 7, 1838, (5 Stat. at Large, 303,) a pledge of any right, 
claim or interest in a pension is declared to be invalid, while the 
pension itself is declared not to be liable to levy, &c., and the de- 
fendant contends that Congress intended a distinction between the 
right to or interest in a pension and the pension itself, and that the 
policy and intention of the pension statutes was to protect persons 
entitled to pensions from their own acts only during the time in 
which their right to the pension should remain unascertained, and 
afterward from the acts of other parties only. 

A careful examination and comparison of the various statutes on 
this subject has led us to a different conclusion. 

Provisions substantially similar to those contained in the acts of 
1838 and 1848, both of which are confined to the case of widows, 
are to be found in almost all the pension acts, and, to our minds, 
it is very apparent that Congress intended, in all these cases, to 
secure the benefit of its bounty to the pensioner personally, and to 
place it wholly not only beyond the reach of creditors, but beyond 
the consequences of any act of his own to which he might be 
tempted from necessity, weakness or improvidence. 

Thus, in the first of the Pension Acts, 23d March, 1792, (1 Stat. 
at Large, 245,) it is declared that no sale, transfer or mortgage of 
the whole, or any part of the pension, or arrearages of pension, 
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payable to any soldier, &c., before the same shall become due, shall 
be valid, and every person claiming such pension, or arrearages of 
pension, or any part thereof, under a power of attorney or sub- 
stitution, shall, before the same is paid, make oath that such power 
or substitution is not given by reason of any transfer of such pen- 
sion, or arrearages of pension, and it is declared to be perjury to 
swear falsely in the matter. 

A similar provision is found in the act of April 10, 1806, (2 Stat. 
at Large, p. 376, § 8.) 

So by section four of the act of March 18, 1818, (3 Stat. at 
Large, 410,) it is provided, that ** No sale, transfer, or mortgage 
of the whole, or any part of the pension, payable in pursuance of 
the act, shall be valid.” 

So by section four of the act of May 15, 1828, (4 Stat. at Large, 
269,) it is provided, that ‘the pay allowed by the act shall not in 
any way be transferable or liable to attachment, levy, or seizure, 
by any legal process whatever, but shall inure wholly to the per- 
sonal benefit of the officer or soldier entitled to the same by the 
act.” 

So by section four of the act of July 4, 1836, (5 Stat. at Large, 
128,) providing a half-pay for the widows of officers, &c., who 
have died in the United States service since 1818, it is declared 
that any pledge, mortgage, sale, assignment or transfer of any right, 
claim or interest (the words used in the act of 1848) in any money 
or half-pay granted by the act, shall be utterly void, and of no 
effect; and then it is provided that, where the application for the 
money is made by the attorney, such attorney, before a warrant 
shall be delivered to him, shall make oath that * he has no interest 
in said money by any pledge, mortgage, sale, assignment or trans- 
fer, and that he does not know or believe that the same has been 
so disposed of to any person whatever,” 

So by the act of July 7, 1838, before referred to, it is declared 
that a sale, or pledge, of any right, claim or interest in any 
pension or half-pay, is invalid, and the pension and half-pay are 
declared to be exempt from any liability to levy, &c., but to inure 
wholly to the personal benefit of the pensioner or annuitant ; and 
where the pensioner applies for payment by attorney, such attorney 
is to make oath “that he has no interest in said money by any 
pledge, mortgage, transfer, agreement, understanding or arrange- 
ment, and that he does not know or believe that the same has been 
so disposed of to any other persons.” 

We think these various provisions speak a very plain and easily 
intelligible language, and indicate a uniform and consistent policy 
in the legislature which enacted them; and when it is considered 
that these pensions are payable annually, and are designed for the 
benefit of a needy, aged, and in many cases feeble and helpless 
class of persons, it is quite apparent that Congress never intended 
in these various provisions any such distinction between the right 
to a pension to be granted, and the pension itself when granted, as 
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is contended for, and that the words “ right, claim or interest,” are 
to be taken in a distributive sense, and to mean that no portion or 
share of or interest in a pension already granted, as well as no 
right in a pension to be granted, shall be sold or hypothecated by 
the beneficiary. Indeed, the language of the act of 1848 seems 
to admit of no other construction. It is that no pledge, &c., of 
any right, claim or interest in any way granted by this act, shall 
be valid. The right granted is to receive so much money a year, 
by way of pension, and the interest of the annuitant in the grant 
is the property which he has in such right; that is, in the pension 
itself. ‘The right to have a pension declared in her favor, as coming 
within the class of persons described in the act, may be included, 
but to restrict it to that would, in our judgment, be doing violence 
to the good sense and evident policy of the statute itself. 

On the whole, we think, clearly, that the agreement, by way of 
pledge, set out in the complaint, comes within the prohibition of 
the statute, and that the demurrer was therefore well taken. 

Judgment at Special Term affirmed. 

J. C. Devereux, for the plaintiff. 

J. Ridgway, for the defendants. 


Surrogate’s Court. 
In tHE Matrer or Tuompson’s WILL. 
Nuncupative will— Mariner — At sea. 


George Thompson, of New York, the deceased, was a cook on 
board the steamship Hernan, and while said vessel was lying at 
the wharf in Bremen, he being dangerously ill and expecting to 
die, told Frederick Pearson, that he wished the money belonging 
to him on deposit in the Seamen’s Savings Bank, in the City of 
New York, to be sent to his mother residing at Glasgow, in Scot- 
land. ‘Two days after, and while said vessel was on her way to 
Southampton, Thompson died. The Revised Statutes of New York 
render invalid all nuncupative wills, “unless made by a soldier 
while in actual military service, or by a mariner while at sea.” 

Held, that the deceased was a mariner, within the meaning of 
the act; that he was at sea, the service being continuous, and not 
limited by the voyage out, and he being in service on shipboard ; 
and that this will was sufficiently proved by the testimony of one 
witness. 
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Notes of Cases in Vermont. 


Supreme Court. Washington County. November Term, 
1855. 


SHerman v. Tue Estate or E. Dope. 


Administrator not bound to inventory bonds of which deceased had only a 
legal title. 


Held, that the administrator of an insolvent estate is not bound 
to inventory and account for lands, the legal title to which was in 
the intestate, at the time of his decease, but the equitable title in 
another. 

Held, also, that a covenant to stand seized to the use of a third 
person, which will be executed under the Statute of Henry VIIL, 
which is not in force in this State, is such an equitable title as a 
Court of Chancery will perfect. 


Chittenden County. December Term, 1855. 


Brices v. Tayior. 


Bailment of attaching officer — Degree of diligence — Court and jury. 


Where property is attached on mesne process, the officer is 
prima facie liable for its value if he do not restore it, when 
required, to satisfy the judgment recovered, in as good condition as 
when attached. But he may excuse himself, by showing that it 
perished, or was deteriorated, without his fault. 

The degree of diligence acquired, in such cases, is that which 
prudent men exercise in the conduct of their own affairs. The 
terms common, and ordinary care, are liable to be misunderstood 
by juries, and the terms, that which a careful and prudent man 
exercises in the management of his own business, which are now 
almost uniformly used by the English judges in defining the duty 
of bailees for hire, are more definite and more just, and less liable 
to misapprehension. 

Where a pleasure carriage or coach was attached, which the 
witnesses described “as not very new, nor very old,” but which 
was not past use, and was allowed by the officer to stand out of 
doors, and without cover all winter, and there was no excuse 
offered, except the difficulty of finding a shelter for it, and the 
court submitted the question to the jury, whether this was proper 
care, and they held the officer excused, it was held to be error, 
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and that the jury should have been told, that the officer was liable 
to such damages as the carriage sustained. 

In questions of care and diligence, when the testimony is all in 
one direction, it is the duty of the court to instruct the jury to 
return a verdict accordingly. 


JENA Insurance Co. v. Wires AnD PEcK. 


Pleading — Principal and surety — Extinguishment of debt. 


In actions at the suit of corporations, upon the plea of the 
general issue, the defendant cannot call for proof of the existence 
of the corporation. That question can only be raised by plea in 
abatement, or in bar. 

If in the settlement of the concerns of a partnership, one of the 
partners assume to pay the debts of the firm, the other is thereby 
put in the position of a mere surety, as between himself and 
partner. If he subsequently induces a friend to pay the amount 
due to one of the creditors of the firm, upon an unsettled account, 
in consideration of the assignment of the claim, and even if such 
partner furnish funds for such purchasers, it being a bond fide 
assignment, as between the creditor and assignee, the debt is not 
thereby extinguished, but may be sued in the name of the original 
creditor. 

And it is doubtful, whether, if the assignment be procured by 
the surety, upon payment of the amount due, with a view to keep 
the debt on foot, it will thereby be extinguished. The cases seem 
to indicate, that it will not. Low v. Blodgett, 1 Foster, 121, is 
the case of a surety, and McIntyre vy. Miller, 13 M. & W. 725, 
that of a principal, thus proving an assignment, and both were 
held as extinguishment. 


Cutter v. Tue Estate or H. Tromas. 


Court and jury — Conflict of laws — Foreign law presumed to be like 
domestic. 


The import of written testimony, in the form of depositions, is a 
question for the courts, so far, that if the deposition be put to the 
jury, as tending to prove a fact, which it has, upon proper con- 
struction, no tendency to prove, it is error. 

Where an action is founded upon a contract, executed in a 
foreign State, the court will assume, in the trial of the case, that 
the general principles of the law of contract, which have their 
foundation in the elementary principles of morals, exist in such 
country, and will construe, and give effect to the contract, with 
reference to such principles ; and the party claiming a modification 
of these principles of law, must adduce proof, that the law of the 
place of contract is different from them. 
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It is upon this ground, that in trying cases upon contracts made 
in foreign countries, the contracts are said to be judged of, by the 
law of the forum, unless it be shown that the law of the place of 
contract is different. Mostyn v. Fabrigas, Cowp. 106; Robinson 
v. Douchy, 3 Barb. 20, 29; Manser vy. Douglass, 1 Selden, R. 
448. 

Silent or dormant partners are liable for all the debts of the 
concern, but it would seem that to effect this, a strict and technical 
partnership should be shown. Hoare v. Dawes, 1 Doug. 371; 
Coope v. Eyre, 1 LU. Black. 37. 


GLEASON v. Brices. 


Statute of Frauds — Delt of another. 


If the debtor in an execution agree with the officer that a part, 
or the whole of it, shall be charged to him by the officer, it thereby 
becomes a new debt, as between the debtor and officer, and the 
liability to the creditor is thereby released if he assent to it, or if 
the officer pay the amount to the creditor; and the case does not 
come within the statute of frauds. But so long as the original 
debt is kept on foot, the secondary undertaking is collateral, and 
to be binding, under the statute of frauds, must be in writing. 

If a debtor agree to indemnify an officer for levying upon the 
real estate of said debtor, and he do so, and the creditor bring suit 
and collect the amount of the execution of the officer, the debtor 
having paid the amount due upon the execution, except the fees 
for levy, is liable in assumpsit, or on book account, for the fees, 
for levying the execution, such contract not being void, as against 
good policy. It might be otherwise if the levy upon land had, at 
the time of the contract, been understood by the officer and the 
debtor, as a violation of the officer’s duty to the creditor. But this 
is not to be inferred. It should expressly appear. 


Pore, Apm’r. v. Sracy. 


Suit by administrator — Declaration. 


Describing the plaintiff, in the declaration, as administrator, 
thus: “A. B., administrator,” &c., is sufficient to show that he 
sues as administrator, without alleging that the cause of action 
accrued in the lifetime of the intestate. 

In such action the plaintiff may include counts upon causes of 
action, accruing to the intestate, and to the administrator, as such, 
since the decease of the intestate, if the latter be assets. 
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Suernerp v. Briaes. 


Arbitration — Fraud or mistake of arlitrators no defence at law. 





Mistake, in an award of arbitrators, unless it appear upon the 
face of the award, or even partiality and fraud, in the arbitrators, 
is no ground of defence to the awards at law, unless when it is 
made a rule of court. Such matters of defence are only cogniza- : 
ble in equity. But fraud in the opposite party might be a defence ; 
at law probably. i 








Davis AND AvBIN v. BRADLEY. ; 3 


Transfer of inland till of lading and advances thereon. 


Where the forwarding merchant gives a shipper’s receipt, or 
inland bill of lading, for goods shipped on board a boat, in Lake d 
Champlain, acknowledging to have received them to be forwarded 
to the consignees by name, and this is sent forward to the con- 
signees, and they make advances upon the faith of it, the title and 
possession of the goods are thereby so far vested in the consignees, 
that they are not liable to attachment, upon the consignor’s debt, 
or if so, only subject to the consignees’ lien for advances. 

Such a transaction constitutes what is denominated a symbolical 
delivery of the goods to the consignee, from the time of the 
delivery to the forwarding merchant, provided the bill of lading be 
forwarded and advances made in the due course of business, and 
without any knowledge or just ground of suspicion, that the con- 
signment has been revoked or intercepted. 





TowNsEND v. ENGLEsBy AND TrusTEE, AND CLAIMANTs. 


One, — —  ——— 


General assignment for benefit of creditors, voidable — How made good. 





By the Vermont Statute of 1843, all general assignments for the 
benefit of creditors are declared * void as to creditors.” . 

The true construction and legal force of the statute is, that such : 
an assignment is inoperative, voidable, or void, in popular Jan- : 
guage, for the purpose of effecting a general disposition of the | 
debtor’s property, and that notwithstanding such instrument, credi- 
tors may attach. 

But such contract is perfectly valid in all other respects, or may 
be so. And this is a defect which such creditors may waive, and 
as fast as they do assent to this mode of disposing of the property, ) 
it becomes valid, quoad hoc, and when a sufficient number of the 
proposed creditors have become parties to the assignment, to 
absorb the property, it is an effectual and legal disposition of the 
property. 

A general assignment of property for the benefit of creditors, 
without expressly providing for the payment of all the assignor’s : 
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debts, is invalid, and in popular language void, upon general prin- 
ciples, on account of the resulting trust in favor of the assignor, 
without providing for all the creditors. 

But this defect may be cured by a subsequent declaration of 
trust, by the assignor, assented to by the assignee, providing for 
all the creditors. 

So too an assignment, void under the statute of 1843, by reason 
of its generality, may be made operative by a paper subsequently 
executed, excepting a portion of the property from the assignment. 


General Term of the Supreme Court. Franklin County. 
January, 1856. 


CoNnNEE v. CARPENTER. 


Parol evidence to defeat written contract — Pledge and mortgage of per- 
sonal properly. 


It'is not competent to defeat the effect of a written contract, by 
showing by oral evidence that it was understood by the parties, at 
the time of entering into it, to be a mere sham. 

The same terms used in a contract of assignment of personal 
chattels, will be held to create either a pledge or a mortgage, 
accordingly as the one or the other will best effect the general 
and obvious purpose of the parties. 

One cardinal distinction between a pledge and a mortgage of 
personal property, is, that change of possession is indispensable to 
create the former even between the parties, but not the latter. 

When the circumstances attending the contract, in connection 
with the terms used, show the object of the parties to be to secure 
the assignee for assuming certain obligations of suretyship, on 
behalf of the assignor, w vithout changing the possession of the 
chattels, this will be construed a mortgage, ut res magis valeat. 
4 Kent, Comm, (6th ed.) 138, 


Rutland County. February Term, 1856. 


MaNty anp Laturor v. SLASON. 
Debt will not lie on an alternative decree in chancery. 


This is an action of debt upon a decree of the Court of Chancery, 
allowing a vendor’s lien upon real estate, and requiring the vendee 
to pay the same due for the purchase money, or be forever fore- 
closed of all equity in the premises, and averring, that the sum 
decreed had not been paid. 

Held, that although it is well settled, that debt will lie upon an 
absolute decree of a Court of Chancery, for the payment of money, 
( Thrall v. Waller, 13 Verm. 231,) yet such action cannot be main- 
tained, upon an alternative decree, as a decree of foreclosure of a 
mortgage, or of the vendor's lien in the sale of real estate. 
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Such proceeding is.chiefly a proceeding against the land itself, 
like any proceeding in rem, and is not intended to create any per- 
sonal obligation. 

An action of debt upon matter of record, must show a perfected 
debt or duty, arising out of the record itself, and cannot be made 
to rest partly upon matter of record, and partly upon matter in 
pais. Dimock v. Brooks, 21 Verm. 569. 


Gippincs v. Hapaway. 


Award good in part and bad in part. 


Action upon an award, for damages and costs. The submission 
was of an action of trespass upon lands, and also the disputed 
boundary between the adjoining lands of the parties. 

The arbitrators awarded a certain sum to the plaintiff, and also 
the costs of the trial before the arbitrators, and defined the line of 
division between the parties, by reference to certain monuments. 
In the court below, the defendant offered to show that no such 
monuments existed. The testimony was rejected by the court, 
and a verdict passed for the plaintiff. 

Held, that the testimony offered was relevant to that portion of 
the award, in regard to the boundary, and if such facts were 
established, would render the award void for uncertainty, so far as 
the boundary is concerned, 

But that there is no such connection between the two portions 
of the award, as to make the validity of the one dependent upon 
the other, and judgment was affirmed upon the verdict. 


CLEMENT v. CANFIELD. 


Lessee of railway liable for dfect of cattle guards required by statute. 


Action against the defendant as lessee of a railway, for injury 
to cattle in the fields adjoining the railway, through defect of cattle 
guards. 

The statute provides that the corporation shall maintain such 
cattle guards, and that they and their agents shall be Jiable for all 
injuries in consequence of the omission. 

Held, that the lessee is such agent, and is liable to all damages 
in consequence of running the road without cattle guards. 


Patcn AND Wire v. KeeLer AND Bariaes. 


Evidence — Monuments. 
Action of ejectment to recover the reversion of the widow’s 


dower, in “three rows of apple-trees.” A dispute having arisen 
in regard to the particular rows intended by the commissioners, 
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who set out the dower, testimony was received in the court below 

of the existence of monuments erected by the commissioners. 
Held, that such evidence is competent, that it may be proved 

by viva voce testimony, and that such monuments are conclusive. 


Bowen AND McNamee v. Buck anp WARREN. 


Promissory note — Illegality by misrepresentation. 


This is an action upon a promissory note against principal and 
surety. The defence was that the defendant, “Buck, was induced 
to give the note, and to procure the other defendant to sign, as 
surety, by representations made by the plaintiffs, that they had 
taken steps to arrest the defendant, Buck, and carry him into the 
State of New York for trial, upon a charge of obtaining goods by 
false pretences, the note being executed for the agreed price of 
such goods, which had been before that time purchased of the 
plaintiffs, by Buck upon credit. 

Held, a sufficient defence, and available for both defendants, it 
constituting illegality and not duress. 


Turaty v. LINcOun. 


New trial — Expression of opinion by juror — Evidence. 


This was a petition for a new trial, on the ground that one of 
the jurors has expressed an opinion against the petitioner, before 
he sat to try the cause, and that this was unknown to the jury at 
the time of the trial. The controversy was in regard to the effect 
of a receipt in full of all demands, upon a note executed the same 
day of the note. The expression of opinion was shown by the 
testimony of a single witness, and the juror testified to the con- 
trary. 

Held, \st. That this is merely the expression of an opinion upon 
a question of law, and does not therefore disqualify the juror. 

2d. That it is only proved by the oath of one witness against 
that of the juror, which is no sufficient balance of proof to induce 
the court to grant a new trial. 

3d. That if the court believe both witnesses to be sincere, it 
shows the juror wholly unconscious of ever having expressed any 
such opinion, which is the only legal ground of disqualification. 


CommerciaL Bank v. Strona. 
Bill of exchange — Notice to indorser. 


Action against the indorser of a bill of exchange, drawn and 
indorsed in Vermont, payable at a bank in New York. The 
question was on the sufficiency of notice to defendant of the dis- 
honor of the bill, The plaintiff's business was transacted chiefly 
by the cashier and three clerks, It was the especial business of 


39* 


Pr 

















462 Notes of Cases in Vermont. 


the first clerk to make out and have properly delivered, all notices 
of dishonor of bills and notes. He made the proper notice and 
directed it in proper time to defendant, and deposited it upon his 
desk, to which no persons had access but the officers of the bank. 
This was the proper and usual plan of depositing letters for de- 
livery to the post-office. It was the especial duty of the youngest 
clerk to deliver all letters at the post-office, which he always did 
when at home, and in his absence the duty devolved upon the 
next senior clerk. The first clerk testified that the letter was 
taken from his desk the day it was made, and in proper time for 
the post-office. The other clerks both testified that they uniformly 
took all letters to the post-office the same day, and if they took 
this letter from the desk, they carried it directly to the post-office. 
Held, sufficient notice. 


Snow v. Parsons. 
Extent of right to use water in river chiefly a question of fact. 


This was an action by a mill-owner, upon a moderate sized 
stream below a tannery, owned by defendants, for injury by 
depositing spent bark in the stream, and thus obstructing the free 
motion of plaintifl’s water-wheels. 

Held, that the extent and the kind of use of water, by riparian 
proprietors, for irrigation or manufactures, is to be determined, 
chiefly as matter of fact, by the jury. That this is affected a good 
deal by the uniform custom in such uses, and by the necessity of 
the use, and the extent of detriment, to the riparion owners below, 
and that it must be not unreasonable, all circumstances taken into 
the account ; but that no rule of law can be laid down in regard to 
any particular use, until one is established by common consent, 
or where the testimony is all one way. 


Hotton v. Wuitney. 
Declarations of husband in regard to wife's land. 


This is an action of ejectment to recover certain lands, the title 
to which is shown to have been originally in the defendant, and 
those from whom he derives title. ‘The plaintiff claims title by 
virtue of possession under one Mary Adams, who had title to a 
farm adjoining the land in dispute, which was occupied many 
years by herself and husband, together with the land in dispute, a 
sufficient length of time to acquire title, by the statute of limi- 
tations. 

To countervail the effect of this possession, the defendant offered 
evidence, which was rejected by the court below, that the husband 
of said Mary, while he and his said wife resided upon the premises, 
repeatedly declared that he claimed no title to the land in dispute, 
but occupied it by the permission of those under whom defendant 
derives title. 
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Held, that the possession of husband and wife residing upon the 
wife’s land is that of the husband, and that his declarations are 
competent to determine its character, and extent, and its legal 
effect, and that the testimony was competent to go to the jury for 
that purpose. 


Windsor County. March Term, 1856. 


Pau. v. Scnoot District 1n HartTLanp. 


Contract — Waiver of condition — Removal of teacher. 


This was an action brought to recover for services, as a school 
teacher, and also damages for being unjustly removed by the 
Prudential Committee. The statute required teachers to procure 
certificate of their qualifications, from the school superintendent 
before the opening of the school, and all contracts for teaching 
are declared “null and void, if the teacher shall fail to obtain 
such certificate before the commencement of the school.” In the 
present case the plaintiff applied to the superintendent to be ex- 
amined before entering his school, but on the morning of the same 
day the superintendent told him he would examine him in the 
evening, but to go on with his school, and it should make no 
difference. 

Held, that this was a substantial compliance with the statute, as 
the law will not take notice of different parts of a day, especially 
for the purpose of destroying proceedings substantially valid and 
formal. 

But, at all events, after obtaining his certificate, and being 
allowed to continue in the school, it will be regarded as a ratifica- 
tion and renewal of the contract. 

Held, also, that the fact, that the scholars and parents are dis- 
satisfied with the plaintiff, as a teacher, is no justification for his 
removal. That can only be justified by showing actual incompe- 
tency or unfaithfulness. 


Downer v. MarsH AND TRUSTEE, AND CLAIMANT. 


Trustee process — Assignment of delt — Notice to debtor. 


In this case the principal debtor, Marsh, sold a farm to the 
trustee, and it was understood between them and the claimant, at 
the time of the sale, all being present, that the amount of the note 
in question, being $215, should go to the claimant out of the price 
of the farm, and the note was executed, payable to Marsh, for that 
purpose, and so understood by all concerned. The deed was 
executed and delivered to the town clerk for registry, and the note 
was to be delivered to the claimant, as soon as the amount of his 
claim against Marsh could be ascertained, which they were en- 
gaged in doing at the time. Tucker, the trustee, left and went 
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home, expecting the matter to be closed in a short time, as it in 
fact was, and the note delivered to the claimant the same night. 
This process was served the next day. The statute of this State 
makes promissory notes liable to the trustee process, unless as- 
signed and notice given to the debtor. 

Held, that this note was not, at the time, liable to attachment. 
The notice of the claimant’s title to the note was such as to affect 
the debtor with fraud, had he paid it to Tucker, and he would still 
have been liable to pay it to the claimant. ‘That is sufficient to 
defeat the attachment. 


DanFrortn v. STREETER. 


Maintenance — Bond fide purchaser of claim. 


























The defendant was an attorney, and was prosecuting a claim, 
(Mirick vy. Wheeler.) tor property claimed by Mirick, and which 
Wheeler had attached upon some third party’s debt. The plain- 
tiff, Danforth, had become recognized, on behalf of Mirick, as 
security for costs. Before final judgment he purchased the claim 
of Mirick, and notified the defendant that his services, as attorney, 
would not be further required in the suit. The defendant denied 
ever having received such notice of dismissal. The suit went into 
judgment, and the execution came into defendant’s hands, as attor- 
ney of record, and he collected the money, and declined to pay it 
to plaintiff, and this action was brought to recover it. 

One ground of defence was, that the purchase of the claim, 
under the circumstances, amounted to maintenance. 

Held, that the plaintiff had such an interest in the suit, that 
he might lawfully maintain the claim, or purchase it, during the 
pending litigation. 

Held, also, that the bond fide purchaser of a valid claim, as for 
taking personal property, is never guilty of maintenance, in prose- 
cuting it to final judgment. 


CuesTerR v. WHEELOCK. 


Seitiement — Former order not appealed from conclusive. 


This is an appeal from an order of removal, as a pauper, of 
James Wiley, his wife Obesa, and five minor children. The order 
was attempted to be maintained upon a former order, not appealed 
from, made 19th January, 1849, of the same persons. The town 
of Wheelock now offered to show that the woman named, in both 
orders, was not the wife of the pauper, he having another wife at 
the time. 

Held, the order, unappealed from, is conclusive, not only of the 
settlement of the pauper, but of the relation of husband and wife, 
between the persons therein named as such, 
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Orange County. March Term, 1856. 


WALLACE. BowEN. 


Resulting trust to husband—Oral evidence admissible to rebut contrary 
presumption, 


Bill in equity to compel the defendants, heirs at law of the 
plaintiff’s late wife, deceased, to release to him the title to certain 
real estate, which they have derived from said wife, the plaintiff 
claiming that his said wife, during life, held the title to such estate, 
in trust for him, and not in her own right. 

It appeared in proof that the plaintiff bought the estate and paid 
the price, and that the deed was at first made in the name of the 
wife, through the misapprehension of the scrivener, and finally 
suffered to remain in that State for many years, without any inten- 
tion of giving the wife title to the land. 

Held, that although when the husband pays the price of real 
estate, and takes a deed to the wife, it will primd facie create no 
resulting trust, as if the deed had been taken to a stranger, the law 
presuming in this case, that a gift is intended ; still this presumption, 
being one of fact, may be rebutted by oral evidence, and when it 
is, a resulting trust is created, as in ordinary cases, and that 
chancery will compel the execution of such trust, by a release of 
the title to the cestui que trust, even after a descent. 


Sampso®& v. Tue Estate or Hoparrt. 


Statute of frauds — Promise to pay debt of another. 


The plaintiff and defendant both having claims against Hobart 
& Dubois, who were about to fail, the plaintiff knowing df property 
which he could attach and secure his debt, the intestate having a 
much longer debt against Hobart & Dubois, promised the plainuff, 
if he would forbear to sue, and would allow him to attach the 
whole property, he would pay plaintiff's debt, to which plaintiff 
consented, and the attachment was accordingly so made. Hobart, 
of the firm of Hobart & Dubois, was present, and consented to 
this arrangement, or made no objection. 

Held, that this was an original undertaking, and not within the 
statute of frauds, and although the original debtors were not 
thereby released, it amounted to a virtual purchase of the claim, 
by the intestate, and the waiver, by plaintiff, of his attachment, 
constituted a new and independent consideration which rendered 
the contract binding without writing, as it was a new promise, in 
no sense collateral to that of the debtors, or dependent upon their 
failure to perform. But if that had been one of its terms, it 
would have brought it within the statute of frauds. 
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Assott, Apm’r. v. CopuRN ET UX. 


Administration — Domicil. 


Lester Abbott, the intestate, removed from this State to Massa- 
chusetts with his wife and family. He left his wife and family in 
Massachusetts and went to California in December, 1848, where 
he remained till he died, in the summer of 1850. His wife re- 
mained in Massachusetts till the spring of 1849, and then came 
with her child to Vermont, and remained here till the spring of 
1850, and then returned to Massachusetts, where she has since 
resided. One Cooley, without letters of administration, collected 
the effects of the intestate in California, reduced them to money, 
and brought the money with him to Vermont in the spring of 1851, 
where he paid it over to the widow of the intestate, who is the 
defendant Caroline, she having intermarried with the other de- 
fendant. 

Held, that as neither the intestate, nor the debtor, had any domi- 
cile in this State, the plaintiff cannot compel administration of 
these assets in this State. 

Held, also, that Cooley and the defendants are bound to remit 
this money to the rightful administration, either in Massachusetts 
or California. 


Washington County. March Term, 1856. 


BaRNES v. WYTHE. 


Marriage contracted in bad fajth, and with intent to desert. 
















This is a petition for a decree of nullity under the statute. The 
facts are that certain inhabitants of the town of Moretown, in order 
to rid the town of the maintenance of the petitioner, as a pauper, 
induced the defendant to consent to a form of marriage with her, 
his legal settlement being in another town. This was induced by 
the payment of $60, the promise of $40 more, and this was the 
only motive with defendant, he intending at the time to abandon 
the plaintiff, and this was known to those who planned the 
marriage. It appeared that the defendant professed to entertain a 
special spite against the town of his own legal settlement, and hoped 
that he should, by the marriage, impose a burden upon them. 

The ceremony was had and the parties cohabited about three 
weeks, when the defendant abandoned the petitioner, in consuma- 
tion of his original purpose. 

The petitioner is a cripple, feeble both in body and mind, and 
almost wholly at the disposal of those who had her in charge. 
Held, that the transaction was wanting in all the essentials of a 
valid marriage. It was not bond fide on the part of any one con- 
nected with it, except the petitioner. With respect to all others, it 
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was a sham and a pretence ; and in regard to the petitioner, it was 
a most flagrant and disgraceful fraud, and that the petitioner is 
entitled to a decree of nullity. 


Gray v. STEVENS AND Repway. 
Crops to remain on land. 


Held, that where the lessee of a farm, from year to year, stipu- 
lates that the crops raised upon the farm shall be the property of 
the lessor, and shall remain and be consumed upon the farm, and 
in violation of such stipulation, sells such crops to one who 
removes them from the farm and converts them, that the special 
property of the lessee is thereby determined, and the lessor may 
maintain trespass for the goods, Wc., against the lessee and all con- 
cerned in the removal. 


Washington County. Supreme Court. November Term, 
1856. 


Pierce v. Tue Estate or Cuartes G. Paine. 
Statute of Frauds — Contract not to be performed within a year, 

The defendant agreed, that if plaintiff would subscribe for a 
given number of shares in the Vermont C. R. stock, and pay the calls 
us they fell due, all being due within one year, and at the end of the 
year, should clect not to retain them, but to transfer them to de- 
fendant, he would then pay him the money paid out by him. and 
interest upon the same, and half the advance in the price of the 
stock, if any. 

Held, that this was an agreement, not to be performed within 
one year, and so came within the statute of frauds. 

Held, also, that the fact, that the contract was to be performed 
on one side, within the year, so long as something still remained 
to be done before it could be determined, whether such perform. 
ance on one side, should go to the use of the other side, was not 
sufficient to take the case out of the statute. The case of Donel- 


lan v. Read, 3 B. & Ad. 899, limited and explained. 


General Term of the Supreme Court. Burlington, Sep- 
tember Term, 1856. 


Herrs oF Sawyer v. Tue Estate or Sawyer. 
Wearing apparel, what is. 


The deceased was a captain in the U.S. Navy at the time of 
his death. The statute of this State gives the wearing apparel of 
the husband to the widow. 

The deceased left a widow, but no children. A controversy 
arose between the collateral heirs and the widow, in regard to 
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certain articles, being wearing apparel of the husband, as the 
watch, chain, key and seals, and guard, breast-pin, finger-ring, 
epaulette, military coat, dress-sword, and sword-belt, all which the 
deceased had been accustomed to wear whenever, by the regula- 
tions of the navy, he was required to appear in full dress. 

The court were divided in opinion, a majority holding, that the 
coat, epaulette, and pin, only are to be regarded as wearing ap- 
parel, within the statute. 


Goopricn v. THE Town or CoLcHester. 
Mghway— Lialility of town. 

This was an action to recover damages for injuries sustained 
through the insufficiency of a highway, which the defendants were 
bound to maintain. 

The highway, as laid out and travelled, was covered with a 
deep light sand, which induced a portion of the travel to diverge 
upon harder soil, for some hundred rods, most of which was 
wholly without the surveyed limits of the original highway, which 
still continued in use. 

Shortly before the injuries complained of, the highway sur- 
veyor, in repairing at the point of divergence, made a deep ditch, 
leaving the other point of intersection unobstructed. The plaintiff, 
in travelling the road in the night, passed along the surveyed and 
recognized highway without difficulty, but in returning, it being 
considerably dark, his horse took the bye-way, and in passing over 
the ditch into the highway, at the opposite point of intersection, 
the carriage was overturned, and the plaintiff seriously injured. 

Held, that under the circumstances, it was the duty of the 
defendants to guard against such obvious divergence of the travel, 
when the diverging way was thus left, in a state of such manifest 
peril to any one thus decoyed upon it, and that the plaintiff is 
entitled to recover damages sustained through such omission of 
defendants. 


FLETCHER v. PHELPs. 


Deed — Construction — Boundary by shore of Lake Champlain. 


This case involved the construction of a deed, in regard to a 
boundary, upon the shore of a creek, or bay, in Lake Champlain, 
the deed describing the land, as extending to the shore of the bay 
or lake. 

Held, that such boundary is so definite, in contemplation of 
law, that oral evidence is not admissible to fix the point at which 
the parties intended to limit the grant, so as to enable the grantor 
to hold land, partly covered with water, between the dry shore and 
the bed of the lake. 

Held, also, that such a grant carries all the land susceptible 
of use, or ownership, upon the lake shore. But lands, upon the 
shores of Lake Champlain, do not ordinarily extend into the lake, 
beyond the clearly defined line, upon the beach, of low water. 
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Orange County. General Term of the Supreme Court at 
Woodstock. October, 1856. 


Propate Court v. BANFIL AND STRICKLAND. 
Declaration on administrator's bond. 


This was an action upon an administrator’s bond. The breach 
alleged was, that upon an inquiry, before the Probate Court, a 
balance was found due the estate, and the administrator thereupon 
removed from office; and that the sum due had been demanded of 
such administrator, without alleging when, or where, or by whom; 
and that sum was unpuid. 

Held, sufficient upon general demurrer. 


General Term of the Supreme Court at Montpelier. Sep- 
tember, 1856. 


Noyes v. Smiru anp Lek. 


Liability of master for injuries to servant. 

This is an action in favor of the engineer upon the Vermont 
Central Railroad, while it was operated by the defendants, as 
trustees of those interested, to recover for injuries sustained in 
consequence of the defective construction and unsafe condition of 
the machine upon which he was placed. 

The case came before the court upon a demurrer to the declara- 
tion, which ‘alleges that the engine was unsafely bolted about the 
fire box, and that it was insufficient in other respects, and that but 
for the want of all proper care and diligence, they would have 
been aware of such defects, but that the same was not known to 
the plaintiff, and nothing appears, in the case, from which it can 
be inferred that he had opportunity of learning such defects. 

Held, that the master is not liable for injuries happening to the 
servants in his employ, through the negligence of fellow-servants 
or defect of machinery, where he exercises care and prudence in 
the employment of proper servants and safe machinery. But if 
he employs unskilful servants, or defective machinery, and this is 
known to him, or but for his own culpable negligence, would be 
known, and thereby injury comes to any of his servants, who are 
ignorant of their exposure to such perils, while in his employ, he 
is liable for the damages thereby sustained. 


Orange County. 
Ascutney Bank v. Ormssy. 


Statute of frauds — Part performance. 
This is assumpsit for the price of land sold the defendant at 
auction. The bid was $600, $200 to be paid down, which was 
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done. The balance to be secured on time, and the deed to be 
executed, upon the production of the requisite securities. ‘The 
plaintiffs’ made a proper deed of the land to the defendant and 
tendered it, upon condition of receiving the agreed securities, 
which defendant never gave, but obtained possession of the deed 
and caused the same to be registered, without plaintiff’s consent, 
and took possession of the land. 

Held, that the defendant having treated the deed, as delivered, 
it was at plaintiff’s election to do so, which would vest the title in 
defendant, and thus remove all objection to the action, growing 
out of the statute of frauds. 

Held, also, that defendant was liable to a special action, for not 
furnishing the securities according to the contract, without waiting 
till the time of payment had elapsed, in which damages might be 
recorded to the extent of the price of the land. And after the time 
of payment has elapsed the defendant is liable, for the price of the 
land, in the form of the common counts, mutatis mutandis. 


General Term of the Supreme Court at Woodstock. Octo- 
ber, 1856. 


Strate v. Nort. 
Former conviction. 


This was a prosecution, against the respondent, for breaches of 
the license law, in regard to sale of spirituous liquors. The 
respondent proved upon trial, that he was convicted, under the 
same statute, as a common seller of spirituous liquors, subsequent 
to the date of the offences proved upon the trial. 

Held, that such conviction is a bar to all specific offences of the 
kind, going to constitute the common offence, whether proved 
upon that trial, or not. 


Pace v. Otcorr. 
Assignee for creditors cannot sell on credit. 


This is a proceeding in equity, to compel the assignee, under 
an assignment for the benefit of creditors, to account for the 
property coming to his hands. 

Held, that such assignee is not justified in selling upon credit, 
and if he do so, he thereby makes himself chargeable for the fair 
cash value of the property so sold. 


[To be continued. | 
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Entelligence and FAiscellany. 


No One suai Criminate Himsetr. — The following is the comment 
of the London Examiner on a recent decision in England, (Reg. v. Scott,) 
of which we gave a note in our October Number, p. 351: — 


Sense v. Lecat Pepantry. —‘* Lawvers,”’ says Bentham, ‘delight 
in plodding on in paths which reason has never tredden, or having trodden 
has forsaken.’’ One of the paths of the latter description was the rule 
against self crimination. It was a most wise and politic maxim when the 
object was to put an end to the extortion of evidence by torture. ‘To that 
horrible practice the rule nemo tenctur se ipsum accusare was a complete 
bar; but having answered this excellent purpose, its only virtue was ex- 
hausted, and all that was left was an irrational obsiacle to the ends of justice. 
A recent act of Parliament has wisely broken in upon the obsolete principle 
by enacting that bankrupts may be examined touching all matters relating 
to their trade, thas compelling the disclosure of transactions of a criminal 
nature. In acase under this statute, a bankrupt, Benjamin Scott, had to 
answer interrogatories criminating himself, and his answers were used 
against him fur a criminal as well as for a civil purpose. The public will 
bear in mind the alarm it felt some short time ago lest those great male- 
factors, Paul, Strahan, and Bates, should escape punishment by an inter- 
pretation of the statute referred to withdrawing criminal acts disclosed 
under it from penal cognizance. Common sense then asked why offence 
should not be punished wherever and however it is brought to light, and 
whether justice was not to be preferred to the perfection of a mercantile 
account. 

Scott was tried before Mr. Justice Willes and convicted, and the con- 
viction has been appealed agaiust, but affirmed by the majority of the four 
judges, upon grounds thoroughly consistent with reason. Lord Campbell, 
in one of those luminous judgments for which he is so justly celebrated, 
observed, ** Suppose the section 117 had begun with a preamble reciting 
the frauds of bankrupts, and the importance of having those frauds de- 
tected and punished, it would be difficult to say that the legislature 
intended no use to be made of the examination except for civil pur- 
poses.”” 

Let us suppose, for example, that William Palmer’s examination in 
bankruptey had given the clue to his crimes, as is quite within the range 
of possibilities, what would have been thought of a plea in his favor that 
the evidences of blood so brought to light should be used for no other pur- 
poses than those of a correct balance-sheet ! 

Mr. Justice Coleridge was the only judge dissenting from the confirma- 
tion of the conviction of Scott. He stood upon the rule which he called 
sacred against self-crimination. He contended for absolution upon confes- 
sion. He argued that the examination being for a special purpose, it 
could not be available for any other purpose; that it being for the end of 
getting an account of tle estate, it could not be turned to the discovery 
and punishment of crimes. And why not? The creditors are seeking 
what is theirs, and has not criminal justice as good a right to what is 
hers? Are not her claims superior to all other claims? Is justice to be 
shut out in order that a better account for a dividend may be promoted ? 
Is the detected malefactor to go free because, for the benefit of creditors, 
he has revealed his guilty transactions? Should there, then, be a plea of 
benefit of creditors like the benefit of clergy of old? 

But, quoth Mr. Justice Coleridge, *‘ the exposure and punishment of 
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fraud may be purchased too dearly.’’ But how too dearly, or in what too 
dearly? You find out a regue and you punish him, what evil is that to 
the community? ©, but, rejoins Mr. Justice Coleridge, you made him give 
evidence against himself. Well, what better evidence can be had against 
an offender than his own testimony? Tt is un-English, is the reply ; it is 
un-lawyerl.ke, would be the truer objection. It is the interest of the law- 
yer to discountenance and discourage all the short cuts to justice. The 
law, in which he shows his skill, and of which he makes his profit, is a 
chase ; and the more roundabout it is, and the more beset with impediments 
and obstacles, the better it serves his purposes as a craftsman. <A sports- 
man has about the same sort of horror of knocking a fox on the head, or 
shooting a bird sitting, that a lawyer has of fastening on guilt by a direct 
and simple instead of a cireuitous process. Many of our Jawyers and 
judges rise superior to this mere craftsmanship, and show themselves jur- 
ists; and most satisfactory it is to find that there were three such men on 
the Bench of appeal against o.e who mumbled over the sacred principle 
worshipped by Lord Eldon —this sacred principle being an obsolete, 
musty maxim, preferred by these admirers of everything antiquated, to the 
substance, the very essence of justice. 


Recent Ecections. — At the recent elections, several officers connected 
with the courts, were, for the first time in Massachusetts, brought into the 
olitical contest. Clerks of the Courts, Registers of the Insolvent Courts, 
Jistrict Attorneys, Sheriffs, were chosen by the people. We are happy 
to say, that in almost all cases, by something approaching unanimity, the 
present incumbents were re-nominated and re-elected. It will be a sad 
day when officers attached to, or having to do with the courts, are put up 
and chosen on mere partisan grounds, and caucussed, canvassed, and dis- 
cussed, rejected or nominated by the different conventions, for their standing 
with this er that party. The great objection to the elective principle is, 
that a vacaney regularly occurs at stated periods, and, of course, the so- 
called principle of rotation is seen obviously to apply, and it requires some 
firmuess and self-denial in a dominant party, with its hungry and clamorous 
retainers at hand, to nominate a political opponent merely because of his 
fitness fur a place which he has already enjoyed for a considerable time. 
While upen this subject we may be permitted to cal! our readers atten- 
tion to an admirable aricle in the November number of Harper's Magazine, 
upon the subject of an elective judiciary, in which the writer, (understood 
to be Theodore Sedgwick, Esq.,) whie dis:laiming any particular refer- 
ence to the ex sing state of th.ngs in New York, points out, with great 
clearness, the inevitable dangers ot the system. 


Recommenpation To Severtty. — A jury in the city of New York 
recently found a prisoner guilty, with a recommendation that he should 
be punished with the utmost rigor of the law. 


A Worp to THe Wise. — We have taken much pains to procure our 
early notices of decisions, and in most instances they come from sources 
which ensure entire accuracy. ‘This has cost both time and money. Our 
coutemporaries who find it convenient to make use of these notes should 
remember this, and give credit accordingly. 
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Notices of New Publications. 


Rerorrs or Cases ARGUED AND ADJUDGED IN THE Supreme Court oF 
rue Unirep States, January Term, 1856. By Bexsamin C. Howarp. 
Volume XVIII. Boston: Little, Brown & Co. 1856. 


Tue eighteenth volume of this series of reports, containing the decisions 
of the Supreme Court of the United States at its last term, appeared 
with commendable promptness. It bears the marks of increased care on 
the part of the reporter, who has abandoned in this volume the plan here- 
tofore pursued of printing with the most imporiant cases a confused mass 
of papers and documents, of but little service to the reader, and occupying 
a great deal of valuable room. The cases in this volume are in general 
reported briefly, and the marginal notes are accurate. 

There are not so many important legal decisions as are to be found in 
some of the former volumes, though the number of cases is unusually 
large. The first case of interest is that of Ward v. Peck, p. 267. ‘The 
point in dispute was the title to a ship, and the only legal question was 
the jurisdiction of the District Courts, as Courts of Admiralty, over a suit 
of this description. The jurisdiction was sustained. [Mr. Justice Daniels, 
dissenting.] The majority of the court rested their opinion upon the 
doctrine of the earlier authorities as to the extent of the Admiralty juris- 
diction, and upon the case of The Tilton, 5 Mason, 565. 

The case of Wells, petitioner for a habeas corpus, p. 307, involved the 
curious and novel question of the power of the President to grant a con- 
ditional pardun. The petitioner had been under sentence of death, and 
had received a pardon oa condition of his imprisonment for hfe. He 
signed an acceptance of the pardon upon these terms, and afterwards from 
his prison petitioned for a habeas corpus. The principal grounds relied on 
in his behalf, were, that the President had only power to grant an absolute 
pardon; and that if he undertook to grant a pardon upon conditions, the 
conditions would be void, and the pardon absolute. ‘The majority of the 
court, Judge McLean only dissenting, decided that the condition was good. 
We are glad to see that the narrow doctrine of this writ of habeas corpus, 
first broached by Judge Curtis in Karne’s case, 11 How. 103, was here, 
after full consideration, rejected by a large majority of the whole court. 
Such a doctrine would, it seems to us, in the words of Lord Denman, as 
quoted by Me Justice Nelson in Aaine’s case, ** be tampering with the 
great remedy of the subject, the writ of habeas corpus.’ ‘The Wheeling 
Bridge case, also appears, we suppose for the last time, in this volume. 
After the decision of the court, (13 How. 518,) declaring the bridge a 
nuisance, and ordering its removal, Congress passed an act making it a 
lawful structure. ‘he main question in the present case was the constitu- 
tionality of that act. It was sustained by a small majority of the court. 
The opinions by the various judges are able, and we commend them to 
the attention of our readers. 

The last case in the volume is that of Pease v. Peck, p. 595. The 
limits of this notice hardly permit us to do more than refer to the various 
cases of importance contained in the volume, yet we cannot refrain from a 
brief comment upon the decision in this case, which seems to us unsound 
in principle and unsupported by authority. 

lie Statute of Limitations of the State of Michigan, as appears by the 
original record, did not contain the saving clause of ‘* beyond seas;*’ 
which, however, was by some accident inserted in the published law. 
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The mistake was discovered after the lapse of many years, and the 
Supreme Court of the State held that the printed statute did not form a 
part of the laws of the State, but that the original roll must be received 
as the exact record of the legislative will. ‘The same question was pre- 
sented to the Supreme Court of the United States in this case, and it was 
held : — first, that the original roll is not in all eases the best evidence of 
what the law is; andwsecond, that a construction of a State statute bv the 
Supreme Court of the State in opposition to the prior decision of a single 
judge in the Cireuit Court of the Unnied States is not binding upon the 
Supreme Court of the United States. The case of Rowan v. Runnels, 5 
How. 134, was cited by the court in support of the second point decided. 
It is true that in that case it was held that the Supreme Court of the 
United States having deliberately decided a contract to be constitutional 
and valid, would not reverse its decision, though the highest court of the 
Siaie where the contract was to be performed, subsequently held a similar 
contract invalid and unconstitutional. Yet the difference between the 
solemn adjudication of the full bench of the highest court of the country, 
and the nist prius ruling of a single judge, is so great, that it is difficult 
to reason from one to the other, and the argument which gives the same 
weight to each may not be sound. The decision in the case of Rowan v. 
Runnels, itself, does not satisfy us. The dissenting opinion of Mr. Justice 
Daniels in that case seems to have the better reason, and upon this point 
the language of Mr. Justice Campbell, who with Judge Daniels dissented 
in the present case, containing in a single sentence what we regard as the 
gist of the whole matter. ** ‘The question is so entirely of a domestic 
character, and belongs so particularly to the constituted authorities of the 
State to dete mune, that | cannot bring myself to oppose their conclusion 
On the subject.’’ Upon the other point decided, we quote the opinion of 
the majority of the court, delivered by Mr. Justice Grier: ‘It is no doubt 
true; as a general rule, that the mistake of a transcriber or printer cannot 
change the law; and that when the statutes published by authority are 
found to differ from the original on file among the public archives, that 
the courts will receive the latter as containing the expressed will of the 
legislature in preference to the former. . . . . Yet the reception and 
long acquiesceuce in them, (?. ¢. the laws,) as printed and distributed by 
authority, by those who had it always in their power to alter or annul 
them, aud did not, may justly be treated as a ratification of them in that 
furm by the sovereign people.”” That is to say, there are three kinds of 
evidence by which a statute may be proved : — first, the original record ; 
second, the printed volume of the laws; and ¢hirdly, the popular aceepta- 
tion or understanding of, or acquiescence in it. Of these three species of 
evidence, the original record is better than the printed volume; and the 
printed volume than the popular understanding. But, as between the 
original record of a law, and the popular understanding of it, the latter is 
the best evidence of what the law actually is. 

From this reasoning we must decidedly dissent ; what we conceive to be 
the true view of the law upon this point, is to be found in the very able 
opinion of Mr. Justice Campbell, trom which we quote the following 

assages : — 

** The public opinion that may exist in Michigan, as to what makes its 
statute law, must be a most fallible rule of judgment. The statute laws 
of a State exist in a permanent form, and are unchangeable except by 
public authority, and are not to be ascertained from any popular im- 

ression on the subject. If any mischief has arisen from vicious pub- 
lications, it belongs to the legislative authority of the State to afford 
the indemnity. . . . ... 
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‘* The authorities are explicit that this evidence (a certified copy of the 
record, under the seal of the State,) is the highest that can be offered of a 
statute. ‘That the seal of a State, when properly affixed, is conclusive 
evidence of the existence of a statute, is the result of several State 
authorities.”’ 


Nores oN THE PrincipLes anp Practice or Prize Courts. By the 
late Jupbce Story. With a Selection of Documents and Forms as used 
in the High Court of Admiralty of England. Edited by Frepenic 
Tuomas Pratt, D.C. L., Advocate Doctors’ Commons. Svo. pp. 286. 
London: William Benning & Co., Law Booksellors, 43 Fleet Street. 
1554. 


The opinion delivered by the Hon. T. Pemberton Leigh, in pronouncing 
the decision of the Judicial Committee and Lords of the Privy Couneil in 
the very interesting case of The Ostsee, refers to a work which he de- 
scribes by the name of * Pratt's Edition of Story.’’ ‘The counsel in the 
same case cited it as * Story’s Treatise on Prize Law, by Pratt.” Not 
being acquainted with any such work, and not being able to find it in the 
law bookstores here, we sent to England for a copy. It is the work of 
which the title is given at the head of this notice, and proves to be a re- 
print, with additions, of certain notes appended to the first and second 
volumes of Wheaton’s Reports, which notes, it is now well known, by a 
memorandum contained in the ** Life of Judge Story,’ were written by 
him. ‘This publication may deserve the attention of some of our book- 
sellers. 

Mr. Pratt’s work furnishes an example of the extreme inaccuracy and 
looseness and want of ordinary attention to the most superficial facts, 
which characterize many English publications affecting the United States. 
The extraordinary absurdities in this respect, of Sir Archibald Alison, 
while professing to write solemn history with great parade of erudition aud 
research, are matter of notoriety. 

Mr. Pratt, a Doctor of Civil Law and an Advocate of Doctors’ Com- 
mons, professes to reprint notes appended to ‘* Wheaton’s Reports,”’ 
which, he repeatedly speaks of, as ** Wheaton’s Admiralty Reports.”’ 
What put it into Mr. Pratt's head to speak of ** Wheaton’s Reports”’ as 
** Adiniralty Reports?’’ He did not find that in the book itself, which 
plainly purports to be what it is: * Reports of Cases argued and adjudged 
an the Supreme Court of the United States.’’ ‘To be sure, some of the 
cases reported are appeals in Admiralty ; bat so are some of them appeals 
in Common Law and in Equity. In a word, to speak of ** Wheaton’s 
Reports ** as ** Admiralty Reports ”’ is obviously just as absurd as it would 
be in England to speak of Bligh or Dow, of Acton or Knapp, as ** Reports 
in Adimiralty.”’ 


Unirep Sratres Dicest ; Containing a Digest of Decisions of the Courts 
of Common Law, Equity, aud Adiniralty, in the Unit-d States and in 
England. By Joux Puetps Putnam, of the Boston Bar. Vol. IX. 
Annual Digest for 1855. Boston; Little, Brown & Co. 1856. pp. 
744. 


The Annual Digest has long since become indispensable to the prac- 
titioner; it is impossible without such aid to keep pace in any degree with 
the times. In this volume are digested and arranged under appropriate 
heads nearly three thousand cases, decided by courts which acknowledge 
the common law as the basis of their jurisprudence. Of course it is not 








St 


ae 








476 Notices of New Publications. 


possible for a lawyer, who has any practice, to read even a small frac- 
tion of these cases; if he can read the reports of the highest courts of 
England, and of two or three of the States of the Union most nearly 
concerning him, he will do as much as the most diligent. 

The great labor of making this digest is not wholly performed by its 
nominal editor. It is the work of several hands; and, of course, to some 
degree, unequal. But from the examination we have been}able to give 
this volume, we feel authorized to say that it is equal to the former 
volumes, and that is high praise; and its accomplished editor, on retiring 
from his resp nsible position, may congratulate himself on the high suc- 
cess which has attended his efforts during the many years of his steward- 
ship. 
We are happy to say, however, that the work continues to be in good 
hands, George S. Hale, Esquire, lately one of the editors of this journal, 
having assumed the more laborious office of editing the Digest. We wish 
him all success in his new u dertaking, to which he wil] bring much dis- 
crimination, learning, industry, and ability. 


A Treatise on Toe Nature, Principtes anp Ruces or CrrcumMsTaNtiaL 
EviLeNnck, ESPECIALLY THAT OF THE Presuwptive Krxp, Iv CRIMINAL 
Cases. By Arexanper M. Burritt, Counsellor at Law, &e. New 
York: J. 8. Voorhies. 1856. pp. 796. 


This volume by the learneé and well-known author of the ‘* Law 
Dictionary,”’ 1s a thorough and exhaustive treitise upon the subject of 
circumstantial evidence. It is arranged in a scientific manner, and de- 
signed for the perusal not only of protyssional readers, but of all educated 
meu, especially such as may be called upon to assist as jurors in the trial 
of criminal or civil causes. And from the wide extent of research and 
fertility of illustration exhibited in the volume, which appears to be 
founded on a thorough study of all the criminal cases in England and 
America of which any authentic record remains, we should think it cal- 
culated to interest a Jarge number even of unprofessional readers. It 
is not intended, strictly, as a manual of practice ; it does not contain any 
nice discrimnation of questions of evidence as they arise in the course of 
trials, nor any discussion of the moot points of this branch of the Jaw ; but 
it is a commentary of a large and scientific character, and a compilation of 
great and enduring interest. We have re:d it with much pleasure and 
much profit. 


An Abpress DELIVERED BeFore THE GrapuaTING CLass or THE Law 
Department or Hamitton Convece, July 16, 1856. By Witiiam 
Curtis Noyes. Published by order of the Board of Trustees. New 
York: Baker & Godwin, Printers. 1856. 


This excellent Discourse opens with a sketch of the life of William H. 
Maynard, the founder of the Law Department of Hamilton College; and 
afterwards proceeds to give much valuable advice to the young aspirants 
fur legal honors, both as to their studies and their mode of life. ‘Take, as 
a sample, the following statement of the mental requisites ef a barrister : 

** You have determined your choice of a pursuit for life, and should not 
falter in the rough conflict that awaits you. To do so, would be most 
unworthy. Those who have just entered, or are about to enter upon 
juridical studies, should consider well their capacity for so serious an 
undertaking. ‘They should examine whether they possess the requisite 
qualifications for a task so difficult and long-continued ; whether they have 
undergone the indispensable preliminary training in classica] and scientific 
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knowledge, without which a lawyer may be respectable and useful, but 
rarely great, —resembling the ancient navigators, who sailed timidly 
along the shore from headland to headland, but never ventured like their 
successors, at once, upon the broad ocean. Some instances there are, 
indeed, to the contrary ; but they are exceptions to the general rule, and 
have made themselves such by unwearied labor in removing the defects 
of early education, and amidst many and mortifying discouragements. 
Whether they have the bodily strength to endure protracted labor in their 
offices over the midnight oil, and in crowded and impure courts, until 
compelled to seek their couch for a brief ‘and distracted repose, with cold 
feet and an aching and feverish brain; whether they possess the moral 
strength to resist all the seductions of pleasure or vice, or the thousand 
temptations to mere literary indulgence, by which many are hindered of 
success ; — whether they have the mental force necessary to unravel and 
expose the intricacies of falsehood, chicanery, and fraud; the patience to 
watch and wait for employment uatil a consciousness of unappreciated 
merit wholly overlooked makes the heart sick; the composure to endure 
Without a murmur the coarseness of abuse of an antagonist, regardless of 
professional amenities, or the petulance or arrogance of an irritable or 
impatient judge; these questions being determined in the affirmative, in 
the light of reason and experience, with the aid of judicious and candid 
friends, and with a humble dependence upon Divine aid, the student may 
safely enter upon his destined work.” 


Mr. Noyes, who is eminently well qualified to speak upon the subject, 
considers some considerable knowledge of the Roman or Civil Law indis- 
pensable to eminence in the profession. We fear there are not in this 
neighborhood many men eminent by that standard. He adds : — 

* The original sources from which to acquire it, are the Cope, Novets, 
aud Panpects; but substitutes fur these may, to some extent, be found 
in Domat, containing the ante-revolutionary law of France, derived mainly 
from the Roman, and in Brown’s Civit ano Apmiratty Law. Domat 
alone is invaluable. ‘The mastering of 1t would unquestionably constitute 
auy man of competent abilities, a great lawyer.”’ 


Obituary Notice. 


Samuet Hoar, or Coxcoro.— As journalists, it has been our duty 
within the last few years to record the names of many whom it is pleasant 
to remember, and who now seem to come forth to receive into their 
honored companionship, the venerable form of another who has just gone 
from among us to join the congregation of the great and the good. Judges 
Putuam, Story, Wilde, and Jackson, Leverett Saltonstal, Daniel Webster, 
John Davis and Simon Greenleaf, who won their claim upon the public 
respect in no smal] degree, as jurists, stand out amidst a galaxy of names 
of which any State or age might be proud. 

Aud now there is added to these another name, in every way worthy of 
the association. At the age of seventy-eight, the Hon. Samuen Hoar has 
filled up the measure of a life of usefulness, and is enrolled among the 
men whom posterity will honor. He was born in Lincoln, May 18, 
1778, and was graduated at Harvard University in the class of 1802. 
For two years after leaving college, he was engaged as a private tutor 
in a family in Virginia. Upon his return to Massachusetts, he entered 
the office uf the late Chief Justice Ward, and was admitted tu the bar, in 
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Middlesex, in September, 1805. He established himself in business in Con- 
cord, where he cuntinued to reside until his death, Nov. 2, 1856. He married 
a daughter of the eminent patriot and statesman, Roger Sherman, one of 
the illustrious signers of the Declaration of Independence, who sull sur- 
vives him. Their children are three sons and two daughters. 

The characteristics of his mind and habits of life, were such as can 
hardly fail to command success in his profession, and soon gave him a 
rank and influence at the bar which few attain and fewer still transcend. 
Among the most prominent of these was excellent common sense by 
which he knew how to adopt his arguments and investigations to the 
capacity of others, disciplined self-possession which guarded him against 
hasty or inconsiderate action, untiring industry by which he was always 
thoroughly prepared in his elient’s cause, and unflinching fidelity and 
perseverance in pursuing his client's interests, combined with great tact 
and skill in the management of his causes whereby he was seldom misled 
in his judgment, or put off his guard by the unexpected turns and develop- 
ments which every practitioner is at times obliged to encounter in trials 
before a jury. 

His manner was calm, dignified, and urbane. He was a man of deep 
feeling, but it was always kept within his control, and never betrayed 
itself by a loud or impassioned manifestation. In speaking, he was re- 
markably deliberate; his language well chosen, though not particularly 
striking, and though he was familiar with the standard English authors, 
he rarely if ever made use of quotations, and never indulged in anything 
like faney or the play of the imagination. And yet there was a clearness 
of statement and a directness of application of his facts and arguments 
that always commanded the attention of courts and juries, and sustained 
as these were by an air of candor and frankness which all his addresses 
wore, it made him a most effective jury advocate. No man had a more 
thorough contempt for everything like that trick and cunning by which a 
bad cause may be sometimes carried through, at the expense of justice. 
There was, besides, in his tall and spare figure, grave and serious 
demeanor, and pleasant animated tones of voice, something which carried 
conviction to the minds of jurors of the importance of his client’s cause, 
and the earnestness and sincerity of his desire to win it for the sake of its 
justice. 

These were among his characteristics as an advocate, and rarely, if ever, 
has a lawyer commanded a wider and more varied practice, or been more 
successtul in the management of his causes. Especially was this true in 
the county of Middlesex, in which he was principally, although by no 
means exclusively, employed. 

As a lawyer he was well read, and in some departments of the law, 
regarded as profound in his learning. He was so ready and acute in 
detecting and applying principles to even the most complicated facts, that 
this faculty may be considered one of his distinguishing characteristics, 
and it is one which rendered him eminently fit for judicial station. 
He retired from the bar several years before his death, but his interest 
in its studies, and the reputation of the profession, was continued to the 
last. At a social gathering of the bar of Worcester County, in March 
last, he was present as an invited guest, and in a brief reply to a compli- 
mentary sentiment, evinced as clear an intellect and as lively a sympathy 
with the objects of the meeting as he had ever done in the days when he 
stood at that bar, —days which many there present could remember, — 
in his strength, by the side of Mills and Bates, and Davis, and his class- 
mate Lincoln, to say nothing of others still in active life, who were worthy 
to be his competitors for professional excellence. 
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We have spoken thus at length of the professional character of Mr. 
Hoar, because it is in this light, chiefly, that he properly finds a place on 
these pages. 

But his was not an excellence in a single department alone. He 
mingled at times in political affairs, and shared in political honors, but 
by no means to the extent he might easily have done, had he been willing 
to shape his course to the popular breeze. He was, at different times, 
representative and senator in the State Legislature, and executive coun- 
cillor. In 1835, he was elected, for a single term, to the lower house of 
- Congress, where, although he spoke but rarely, he was listened to with 
attention and respect. Suill later, he was appointed, by Governor Briggs, 
a commissioner under a resolve of the Legislature, to visit Charleston 
and institute legal proceedings there for testing the constitutionality of the 
law of South Carolina by which free negroes, citizens of Massachusetts, 
coming to that port, were imprisoned, and in certain contingencies sold 
into slavery. 

The appointment of Mr. Hoar to this commission was regarded as 
remarkably judicious. His well earned reputation, his age and dignified 
appearance, his cool judgment and urbanity of manners, seemed to ensure 
him a respectful hearing and eventual success. ‘The result is well known 
to our readers. The constitution and law were disregarded, and the righis 
of our State, through her venerable envoy, trampled on by a mob, and 
Mr. Hoar was forced to re-embark with his mission unaccomplished. 
But throughout these unfortunate proceedings, his own conduct was 
calm, courageous, firm, prudent and discreet, so that it may be safely 
affirmed that the only person who reaped any honor from the affair, was 
he whom it was attempted to disgrace and insult. 

We pass to the less exciting but not less honored years of retirement 
from professional and public duties, in which the remainder of his life was 
passed. ‘They were years devoted to the cause of education and of 
benevolence. Harvard College was an object of deep and constant interest 
with him, and he was for many years and to the close of his life, an active 
and useful member of the board of overseers of that institution. ‘Temper- 
ance found in him a consistent and effective advocate, and liberty an ardent 
and ever ready champion. He evinced in his daily walk and conversation 
the deep and settled convictions of his mind upon religious subjects. But 
in none of these did he ever indulge in cant, or language of severity or 
reproact:, In his intercourse of private and social life, no one could be 
more kind or considerate. His equality of temper never forsook him, and 
he entered with a ready sympathy into the wishes and feelings of those 
around him; who found in him a wise counsellor, an agreeable companion, 
and an unfailing friend. 

In short, whether we regard him in public or private life, he was a 
great and good man. Well would it be for the cause of justice, if every 
lawyer was actuated by as high and honorable motives, and well would it 
be for the country if it could exchange the busy, selfish and unprincipled 
managers of its political affairs, for statesmen as wise and politicians as 
honest as he. The death of such a man at any time is a public loss, but 
in the troublous times upon which we have fallen, it is especially to be 
deplored. Yet he has fallen in a ripe old age, and has left the heritage of 
a good name and a memory without a stain. Nor is it alone by his 
personal example that his influence will live. His name is still honorably 
associated with high rank and attainments in the profession to which he 
devoted so much of his life, and the cause of benevolence and freedom 
still claims the efforts of strong men trained and educated under his parental 
counsels and influence. 
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KEnsolvents in flassachusetts. 


Name of Insolvent, 


Atwood, Daniel H. 
Atwood, Richard W. 
Bemis, Lorenzo 
Bisbee, Otis 

Buffum, Ananias A. 


Button, Worthington B. (c) 


Call, Heary EB. (4) 
Carpenter. David P. 


Cleaveland, Edward 8. (c) 


Crawford, Thomas J. 
Downing, Samuel L. 
Dwight, William, je. 
Farnum, Welcome 
Farrar, James 
Follansbee, James M. 
Gifford, Edwin B. 
Hunt, James Gardner 
Longee, Robert W. 
Lyman, James 
Merritt, Nehemiah T. 
Norris, Edwin J. 
Patrick, Dexter B. 
Potter, James B. (c) 
Ripley, Samuel D. 
Rogers, Hutchinson 
Rogers, ‘Vhomas 
Roberts, Andrew J. 
Smith, Georze J 
Spaulding, Warren C, 
Stuart, ( harles 
Sullivan, James P. 
Wardrobe, Walter W. 
Webster, Francis B. (5) 
Wellman, Asa 
Wheaton, Albert F. 
Wilmarth, George E. 


(a) D. H & R. W. Atwood. (b) Webster, Button & Call. (c) Button, Cleveland & Potter. 


; (a) Lawrence, 





| Residence. 








Commencement of 
Proceedings. 





Spencer, 
‘Sharon, 
‘Prescott, 
Boston, 
West Cambridge, 
Salem, 
Boston, 
Brighton, 
| Medford, 
Brookline, 
| Blackstone, 
/Malden, 
et 
estport, 
Boston, 
Hanover, 
‘Northfield, 
|Dorchester, 
Cambridge, 
‘Waltham, 
‘Boston, 
| Boston, 
| Billerica, 
|Northampton, 
Boston, 
|Charlestown, 
| Lowell, 
|Boston, 
‘Roxbury, 
|Hanover, 
Newton, 





‘Charlestown, 
|Boston, | 
Charlestown, | 


i 


Oct. 15, 1856 


= i 
“ 10, 
Sept. 22, 
Oct. 25, 
“ 25, 
“ 30, 
“ 25, 
“ ll, 
June 10, 
Oct. 13, 
“ 21, 
May l4, 
Oct. 6, 
os #, 
“ce 3, 
« ii, 
oe Hi, 
“« 2, 
“ce « 2, 
July > 
Oct. 25, 
“ 8615, 
“ee 23, 
Sept. 10, 
Oct. 9, 
July ’ 
Oct. 21, 
“ 610, 
“c 9, 
“ Il, 
“ 25, 
June 10, 
Oct. 16, 
July 5, 


| Name of Jude, 





Henry B. Fernald. 


Alexander H. Bullock, 
Franeis Hilliard. 
Horace I. Hodges. 
isaac Ames, 
Isaac Ames. 
Henry B. Fernald. 
Isaac Ames. 

L. J. Fletcher. 
Josiah Rutter. 
Isaac Ames 
/Alexander H. Bullock. 
Josiah Rutter. 

| Alexander H. Bullock. 
\Joshua C. Stone. 
‘Tsaac Ames. 
‘David Perkins. 
'H.G Newcomb. 
|Francis Hilliard. 
L. J. Fletcher. 
‘Josiah Rutter, 
|Ixaac Ames. 
Isaac Ames. 

i J. Fletcher. 
Horace J. Hodges. 
jIsaune Ames. 
Josiah Rotter. 

iL. J. Fletcher. 
jtsaac Ames. 
Isane Ames. 
‘David Perkins. 
Isaac Ames. 
Josiah Rutter. 
|Isaac Amey, 
Josiah Rutter. 
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